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you know where their 
legal heirs are today? 
BLAKE & BLAKE GENEALOGISTS, INC. 


with over 40 years of experience, is one of the largest and most reputable firms in 
the country. We have become internationally recognized in solving the problem of 
locating and properly identifying missing or unknown heirs and legatees. We utilize a 
professional network of regional offices, correspondents, state of the art telecommunications 
and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 


Blake and Blake Genealogists, Inc. is a bonded and licensed Florida Corporation and 
has offices in the CenTrust Tower Building in Boca Raton, Florida and in Boston at the 
Braintree Hill Office Park. 


BLAKE & BLAKE GENEALOGISTS, INC. 


Florida Office Boston Office 
CenTrust Tower Building, Suite 210 25 Braintree Hill Office Park, 


4400 N. Federal Highway Suite 200 
Boca Raton, Florida 33431 Bab Braintree, Mass. 02184 


CALL TOLL FREE AT 1-800-722-5100 


FLA Lic. # GA0002010 


Introducing the short form 
your tax inquiries. 


Now there’s a quick return on the property tax 
information you need for closings. 

It’s the new Tax Inquiry service of Attorneys’ 
Title Information Data System. With ATIDS you 
now have on-line access to a growing file of county 
tax records, in addition to all the other features of 
Florida’s most comprehensive computerized title 
information system. 

Tax Inquiry can save you time by eliminating 
those long calls to the courthouse. One fast trans- 
action gives you up-to-date information from the 
tax rolls, including delinquent tax information, 
which you can access by taxpayer name, street 
address or folio number. 

ATIDS Tax Inquiries are far more cost-effective 
than gathering data the old way. And, as a Fund 
member attorney, you'll receive a discount on the 
Tax Inquiry service whenever you use it in conjunc- 
tion with a title insurance policy from The Fund. 

The Fund has been serving real estate 


attorneys in Florida for 40 years, and we think Tax 
Inquiry is going to be one of your most practical 
and profitable resources. 

Because the more you use it, the more it’s going 


Send information on ATIDS right away. 


Name 


Firm 


State Zip 


Attorneys’ Title Insurance Fund; Inc. 
PO. Box 628600, Orlando, FL 32862-8600 
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| You work hard to keep your clients satisfied and Empire Corporate Kits can make that work 
pasier. That's because clients want the professional look that our kits provide. But, when you 
hoose us, you don't choose style over substance. Empire offers faster service and is easier to 


than any other corporate kit. It is also the most complete. 
ach Corporate Kit includes: 


First annual shareholder minutes * Deluxe, padded = * IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 


fold silkscreen binder and slipbox ¢ Printed minutes and _ tion 
bylaws Checklist Instructions Worksheets Pocket 


plan ¢ Written statement to organize corporation in 
lieu of minutes and bylaws (printed typewriter print) 


Beals (that fit in kit) * 20 Lithographed imprinted and _ spaced to match insertion * Federal Application for 
humbered stock certificates on parch text State Report to _ tax I.D. Federal Form 2553 for plan 1244 ¢ State Applica- 
etermine employment status ¢ foot-noted tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
And indexed minutes with subchapter “S” | 4 printed envelopes for all forms. 
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Balance — An Antidote To 
“Lawyer Burnout” 


“No one ever heard a dying man say he 
should have spent more time in the of- 
fice.” 


Wherever I go I hear lawyers say that | 


the practice of law is not as rewarding as 
it should be. In many ways lawyers love 
the practice, but they don’t love the way 
they’re practicing. The sad thing is that I 
hear this from lawyers who are in practice 
for two or three years as well as from 
lawyers who have been practicing for a lot 
jonger. 

I like practicing law! I enjoy the prestige 
of being a lawyer. People come to me who 
need help — the kind of assistance only a 
lawyer can provide. I believe I’m making 
a true contribution to another person’s life 
when I fulfill my obligation as a lawyer. I 
am also privileged to share in another’s 
joy as his lawyer. I grow as a person when 
I put in the long hours and hard work 
required to perform the services necessary 
to be the good lawyer my clients are enti- 
tled to. I’m proud to be a lawyer and 
intend to be the very best I can. 

Most of you can relate to the previous 
paragraph. You have probably uttered 
similar aspirations to yourself and others 
many times. But re-read the paragraph 
and insert “parent” in place of “lawyer.” 
Read it again, and replace “lawyer” with 
“spouse,” “friend,” “community volun- 
teer,” or any other role you play. The 
result is always the same — you set high 
standards, devote many hours and aspire 
to be the best at whatever you do. You 
accomplish a lot, but at a tremendous 
price — enormous tremendous uncon- 
trolled stress leading to burnout. There 
are only so many waking hours in a day, 
and so you push yourself and the pres- 
sures grow more intense daily. Soon 
you're not the lawyer you want to be. Nor 
are you the parent, spouse, friend or com- 
munity volunteer you want to be. You're 
stressed out, burned out, depressed and 
perhaps embittered. Some misplace faith 


by Stephen N. Zack 


in the physical boost from drugs or the 
false confidence from alcohol. The spiral 
of stress becomes more encompassing 
feeding on itself. 

At that point the adventure of living life 
to the fullest and being in control has 
drastically changed. Life has become a liv- 
ing hell, a private psychological prison, a 
cancer attacking the mind, spirit and 
body. Other people in your life, including 
family and clients, suffer because of your 
suffering. The shame is that it is almost 
predictable. The course has been charted 
by many already — and lawyers are par- 
ticularly susceptible to riding the slippery 
slope to burnout through uncontrolled 
stress. 

A 1984 ABA Journal poll of lawyers 
found 41 percent would rather do some- 
thing else, and career counselors say it 
may be up to 50 percent among big-city 
lawyers today, with lawyers flocking to 
seminars on changing professions. Dean 
Roger Abrams of Nova University’s Cen- 
ter for the Study of Law chaired the Bar’s 
Board of Governors’ retreat in July. He 
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asked groups of participants, “Would you 
be willing to cut your salary by a third to 
cut your stress level by half? And if you 
are willing to do that, why don’t you? And 
if you’re not willing, then haven’t we just 
found the source of your stress?” 

If there is a formula for professional 
satisfaction which I have discovered from 
my own professional life and from listen- 
ing to lawyers who are satisfied with their 
careers, that formula is contained in one 
word — “balance.” 

You can have it all, but only by giving 
some of it up. If money is the sole measure 
of your success, then you will no doubt 
sacrifice your family, social and civic re- 
sponsibilities on the alter of material 
success. That by no means diminishes the 
importance of financial success. But if you 
achieve balance in your life, you not only 
reduce the risk of professional burnout, 
you can also be satisfied with your roles 
as a parent, spouse, civic leader and hu- 
manitarian while still making a good 
living. 

Allan McPeak, a lawyer for 30 years 
who earned a Ph.D. in counseling psy- 
chology, published an occupational study 
which drew on a random sampling of law- 
yers practicing in Florida. The survey 
found that what bothers lawyers most are 
the constant interruptions in their work- 
day, incessant phone calls and messages, 
unconquerable caseloads, unrealistic dead- 
lines and fear of error. Another complaint 
was the pressure to produce billable 
hours. 

Most firms expect their lawyers to bill 
about 2,200 hours per year! That equates 
to seven hours a day, six days per week, 
52 weeks per year. The “billable hours” 
don’t include office administration, legal 
education, pro bono work or bar-work 
hours! And what’s the natural outgrowth 
of such unreasonable demands: devastat- 
ing long-term effects on both the profes- 
sional and personal life of lawyers. 
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On one hand, lawyers are expected to 
be both dedicated professionals and pub- 
lic-spirited persons in our community. 
Yet, on the other hand, their firms de- 
mand that billable quotas be met. The 
consequence is attorneys so overworked 
it’s no wonder that so many lawyers are 
depressed and miserable. The practice of 
law reflects the values of American society 
with the emphasis on competition, 
achievement and success. Unfortunately, 
the yardstick to measure the value is the 
“billable hour” total. 


As one participant at the Board of Gov- 
ernors retreat in July said, “One of the 
most significant things we must do is put 
time sheets and the importance of time 
back into proper perspective. The office 
hero is not the person who bills 2,600 
hours, and the office villain is not the per- 
son who bills 1,000. Both of them are 
problems.” 


There must be less tension between 
practicing law and doing all the other 
things a person must be able to do if they 
are to be a well-balanced professional en- 
joying a satisfactory quality of life. Call it 
balance, an integrated life or a holistic ap- 
proach to living, but people (and lawyers 
are people, too) must have the opportu- 
nity to spend quality time regularly with 
family, to indulge in intellectual pursuits 
of their choice, to be involved in outside 
community activities, participate in relig- 
ious activities, and simply be able to relax, 
away from phones and FAXs. 


Don’t mistake the thrust of my remarks. 
Stress is not always bad. It is necessary. 
It adds excitement, stimulation and inter- 
est to our lives. You cannot possibly 
escape stress in the practice of law or, for 
that matter, in life itself. Nor should you. 
As a matter of fact, some of us appear to 
be “stress junkies.” It can bring out the 
best in all of us as advocates and as a 
person. But we must learn to control 
stress rather than allow it to control 


our lives and overpower our effective- 
ness as lawyers or our ability to manage 
relationships. 

Experts suggest various personal tech- 
niques like “positive stress coping 
thoughts,” “relaxation techniques,” and 
“proper time management.” Additionally, 
allowances should be made within the 
profession to assist lawyers. For example, 
lawyers should not only be entitled to a 
three-week vacation, it ought to be man- 
datory — and the courts should respect 
that right. There should be a court rule 
that limits a lawyer trying a case for three 
days or more to a maximum of six hours 
per day in the courtroom. That a jury’s 
ability to comprehend what is going on is 
diminished substantially after six hours is 
well established. There are “Rambo” 
judges that end the trial day about 10 p.m. 
The judge goes home to rest, but the law- 
yers must prepare for the next day — talk 
to witnesses or prepare jury instructions. 
The justice we are seeking is hard to find 
under those conditions. 

I have asked the Rules of Judicial Ad- 
ministration Committee to prepare rules 
of court to implement the above recom- 
mendation, that was made at the board 
retreat on “Lawyer Burnout” held this 
past summer and attended by The Florida 
Bar’s Board of Governors, members of the 
Bar’s Young Lawyers’ Division and other 
Bar leaders. 

Law firms, for the good of the profes- 
sion and individual lawyers, must allow 
practitioners some relief from the high bil- 
lable-hour standard. Lawyers should be 
able to do pro bono work and contribute 
to bar activities through the firm as part 
of their professional fulfillment; an there 
should be time left over generally after 
work to spend time in other pursuits. 

The practice of law, while honorable, 
must be humane and within human di- 
mensions. All of us must do our part 
within the profession and our firms to see 
that it is.0 


“Yoo WASTED TO ME, 
WHATS THE BEEFS 
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EXECUTIVE DIRECTIONS 


Why Read the News? 


s you are sitting at your desk 
each day you receive a volume 
of mail — everything from or- 
ders from the court, maga- 
zines, solicitations, letters from clients, 
letters from opposing counsel, and various 
copies of motions and other pleadings. 
You also receive a publication which 
could have an effect on the way you prac- 
tice law — The Florida Bar News. 

The Florida Bar News is unique among 
state bar publications. It is written by pro- 
fessional journalists with objectivity and 
the thoroughness of a public newspaper. 
It is issued twice a month (the Ist and the 
15th day), and contains the accounts and 
the actions of the Board of Governors, the 
activities of the sections and committees, 
and information distributed by allied 
groups of the legal profession. It also 
serves as the official notice of actions of 
the Florida Supreme Court and the Bar. 
It is the only publication of its kind of any 
state bar in the country. You receive more 
first-hand information about the opera- 
tion of your bar association than do 
members of any other bar in the nation. 

You may ask yourself, “Why should I 
read The Florida Bar News? What’s in it 
for me?” For one thing, it is the official 
member publication, per Bar rule and in 
practice. It serves as a medium for both 
informational and important member no- 
tices. It tells you what’s happening in the 
world of Bar activities. Just think — the 
News is your official notice for any 
amendments that affect: 

Rules Regulating The Florida Bar; 
Bylaws of The Florida Bar; 

Rules of Discipline; 
‘Rules of Professional Conduct; and 
Rules Regulating Trust Accounts. 

Besides amendments to the above-men- 
tioned rules, there also are notices con- 
cerning Bar elections, official notification 
of proposed ethics opinions, the legislative 
positions taken by the Board of Gover- 


by John F. Harkness, Jr. 


nors, and court notices. All of these items 
that could have a possible effect on your 
professional life are previewed in the Bar 
News with an expectation that you will act 
appropriately when you have an opinion 
concerning one of these. Notification 
either to the Bar or to the court is ex- 
pected when you have a different opinion 
as those expressed in the News. 

At the present time there is an extensive 
Program Evaluation Committee review of 
both the News and the Journal. A recent 
member survey underscored the impor- 
tance and the utility of the News. In re- 
viewing the survey we found the following: 

© 1) Members found the publication 
generally superior in every category. 

© 2) Suggestions for improvement in- 
cluded more pro/con arguments, more ap- 
pellate opinions, more law review previews 
and more emphasis on legislation. 

© 3) There was also a desire for more 
substantive law pieces that would be 
shorter than those found in the Journal. 

Under a new Standing Board Policy of 
the Board of Governors, the News is also 
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the vehicle that will guarantee advance no- 
tice of possible board action and would 
allow for appropriate dialogue and feed- 
back within the Bar. The policy is prem- 
ised upon the belief that the News will be 
read, and people who have diverse opin- 
ions as to proposed board action will have 
an opportunity to communicate either to 
their local Board of Governors representa- 
tive or to the board itself. 

The dramatic increase in postage in re- 
cent years has caused the expenses in CLE 
to rise. In order to address this problem 
and keep CLE at a reasonable price, the 
CLE brochures will be distributed exclu- 
sively via the News because of the reader- 
ship and reliance on the Bar News. There 
will be a time of education in which mem- 
bers will have to learn to rely upon the 
News for their CLE announcements and 
not the individual brochure mailings, but 
in the long run it will be worth it. You 
will also note that from the News label 
you will be able to tell your CLER report- 
ing date and your CLE hours that are 
known by the Bar as of that date. 

One of the reasons for the utilization 
of the News is that it is a low-cost, practi- 
cal alternative for direct mail. You have 
noticed over the years we have discontin- 
ued the mailing of separate brochures 
both for the midyear and annual meetings 
of the Bar. These are now included within 
the Bar News. Also, a couple of years ago, 
we changed from mailing out a committee 
preference form to each member, and now 
include it in the News. Both of these 
changes were an attempt to utilize the 
News more and to keep the cost of mail- 
ings down. We have also used the News 
for special notices to our out-of-state 
members as well as, to a certain degree, 
to conduct surveys. 

In addition to these official notices, 
there are certain standard items in the 
News: 

(Continued on page 80) 
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‘Civil’ Advocacy 

I agree with the opinions expressed by 
Mr. Zack in his President’s Page column 
titled “On Being An Advocate or a 

An attorney can zealously represent a 
client and still treat others with respect 
and common decency. As John F. Ken- 
nedy said, “Civility is not a sign of 
weakness.” Until the “J.E.R.C.’s” realize 
that the word “advocacy” and “politeness” 
are not mutually exclusive, the image of 
our profession will continue to suffer. 
EDWARD PAUL KREILING 


Miramar 


Just a few words regarding your most 
recent Florida Bar Journal President’s 
Page article entitled “On Being an Advo- 
cate or a ‘J.E.R.C.”” — Amen! Amen! 
Amen! 

Miami sapien JOSEPH P. FARINA 

Congratulations to Steve Zack on his 
article condemning J.E.R.C. (S.O.B.) liti- 
gators. While it is appropriate to criticize 
the offending attorneys, a great deal of 
blame for the failure to eliminate discov- 
ery abuse, frivolous motions, and other 
misconduct falls on the judges of our ap- 
pellate courts whose lenient rulings on 
sanctions make our trial judges gun shy 
to apply them. The result is the public 
image that the tactics of the S.O.B. litiga- 
tor are within the rules and that they 
constitute conduct expected of a zealous 
litigator. 

Fortunately, the federal courts are mov- 
ing in the right direction. If the Florida 
Supreme Court is serious about imposing 
the image of Florida lawyers, it should 
consider immediate changes to its various 
rules of procedure to give trial judges the 
authority to impose the sanctions that the 
rules were originally intended to give 
them. The result will be trial judges who 
will chastise misconduct sua sponte with- 
out fear of reversal, an improved image 
of the Bar as a whole, and a significant 
savings in attorneys’ fees to the unfortu- 
nate clients on both sides who are victim- 
ized by S.O.B. tactics. 


JAMES L. S. BowDISH 


Danger Illustrated 

A statute barring shipment of “pears, 
apples, oranges, and lemons which are un- 
ripe” (October issue, “That Dangerous 
Comma”) does not bar only unripe 
lemons. 

It bars pears. It bars apples. It bars 


oranges. It also bars unripe lemons. 
WILLIAM T. Lyons 


Gertrude Block’s well-written article 
about the importance of commas (Young 
Lawyers’ Report, Oct.) reminded me of 
an old quotation about men and women. 

With commas inserted, it reads as fol- 
lows: “Woman, without her, man is a 
savage.” 

But look how the thought completely 
reverses itself when the commas are re- 
moved: “Woman without her man is a 
savage.” 

Like most things, it’s all how you look 
at it. 

EDWARD SIEGEL 
Jacksonville 


Danger Recognized 

In my article, “That ‘Dangerous 
Comma,”” which appeared in the October 
Journal, | said that the meaning of a sen- 
tence can change when even a single 
comma is depleted. As an illustration, I 
cited a couple of sentences in which the 
difference was just one comma: 

© A statute bars shipment of pears, ap- 
ples, oranges, and lemons, which are 
unripe. 

© A statute bars shipment of pears, ap- 
ples, oranges, and lemons which are 
unripe. 

The meaning of the sentences changed, 
all right, but not as I said. The first sen- 
tence, as I (correctly) stated, bars all of the 
listed fruits from shipment. But (as I 
should have said) the absence of the 
comma after “lemons” in the second sen- 
tence changes the meaning of the sentence 
so that now the statute bars shipment of 
all pears, apples, and oranges, but only of 
unripe lemons. Ripe lemons may be 
shipped, according to the second sentence. 
The principle governing the meaning 
change was correct, but the statement 
about the hypothetical fruit was incorrect. 

That is the bad news. The good news is 
that I immediately received letters and 
telephone calls from readers, all of whom 
gently, politely, and sometimes hesitat- 
ingly, corrected me. Among those I heard 
from were Attorneys Mark McGowan of 
Jacksonville, C. Douglas Wingate of New 
York, Michael Mallen of Chattanooga, 
and Roy E. Granoff of Miami. Congratu- 
lations to these and to other astute readers 
who detected my error. 


GERTRUDE BLOCK 
Gainesville 


“Oath 
‘To The Florida Bar 


which sho 
ever control the lawyer in the prac- 
ice of the legal profession are 
clearly set forth ia the following oath 
of admission to the Bar, which th 
lawyer is sworn on admission to 
obey and for the wilful violation 
which disbarment may be had. 


“I do solemnly swear: 
“T will support the of 

the United States and the Constit : 
tion of the State of Florida. : 


a “I will maintain the respect due 
‘to courts of justice and judicial offi- 
| 


“I will not counsel or maintain 
any suit or proceeding which shall 
ppear to me to be unjust, nor any 
defense except such as I believe to 

e honestly debatable under the law 
of the land; = 


% “I will employ for the purpose of 


 miaielataiel the causes confided to 
‘me such means only as are consis- 
ent with truth and honor, and will 
/ never seek to mislead the judge o.1 
jury by any artifice or false state 
‘ment of fact or law; 
: “I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com 4 
ensation in connection with thei 
‘business except from them or witi 
their knowledge and approval; : 


will abstain from all 

P personality and advance no fa ’ 

prejudicial to the honor or reputa- 

tion of a party or witness, unless 

: ired by the justice of the cau 
with which I am charged; 


will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pre , or delay any person’s ca a 

ri or malice. So help me God.” 
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ong the busiest in he country: and that Florida are more fi ing. 
federal court. Many of us perceive that practice before the federal courts is extremely formal — 
nd procedure-intensive. Put bluntly, many of us are intimidated by the federal court. Our object — 

his special edition is to familiarize you, the Florida lawyer, with the federal judicial system: and | 
ially those aspects of it that you will encounter most frequently. 7 

he Editorial Board has presented in this special edition articles which are geared toward the . 
eneral practitioner’ "who only occasionally finds himself or herself in federal court. These articles © 
ddress such topics as how to write adegal memorandum for a federal court, how to remove a case. _ 
or remand it from court, how to and I sanctions, and several other 


juc 
re” Additionally, some our in inserts which are 
aced throughout this edition, about topics which should be recognized and addressed by the Bar — 

public. General comments from the federal judiciary are rare, and the Editorial Board i is 
eful to the judges who contributed. 
The authors of the substantive articles are all from either Miami 7 
Tampa, where two of the busiest district courts in the country | 

are situated. Each author practices regularly in federal court. — 
Each is recognized for expertise in federal matters and insight — 
into the workings of the federal system. Several of the 
uthors clerked for district judges in soba and for the © 
Circuit Court of Appeals. 

We on the Editorial Board hope oe the Solhective- 
nsights presented here are informative and relieve 7 

some of the aniety which results when it is 


“Don’t m made whenever. it app 
TTT 
» 


by Richard R. Roach, Jr. 


hen the leadership of the 11th Circuit 
Court of Appeals changed in October, the 
primary concern of the court remained the 
same. Both former Chief Judge Paul Roney 
and new Chief Judge Gerald Bard Tjoflat 
agree that court is too big as it is, and certainly 
should not be allowed to get any bigger. Judge 
Tjoflat is emphatic that a larger court is not 
more efficient, but less efficient. He believes that 
a large appellate court dilutes “the rule of law” 
and makes the law less respected, not more respected. 

Judge Roney, who has been heading up the 11th Circuit Court 
since 1980, shares the view that the court has already grown too large 
and certainly should not be allowed to grow any larger. His views are 
stressed with less emphasis, but with the same quiet determination 
that has brought him from a Harvard legal education to a partnership 
with a large St. Petersburg law firm and eventually to the chief 
judgeship of the 11th Circuit. 

Judge Tjoflat reveals his background as a trial lawyer in making 
his point concerning the court and its critical role in society by 
ferocious pacing and emphatic speech, which obviously must have 
mesmerized more than one jury. However, despite their quite differ- 
ent approaches to discussing the problem of the court’s size and its 
perceived adverse effects, both Judge Tjoflat and Judge Roney are 
of one mind and determination that the court not grow. 

Judge Tjoflat expresses his concern or fear of the court’s growing 
larger by pointing out that the larger the court, the more finely 
divided the court’s rulings become. The more finely divided the 
court’s rulings become, the more difficult it is for anyone to have 
confidence in how a dispute will be resolved. 

“The more stable the rule of law, the easier it is for litigants to 
settle disputes,” says Judge Tjoflat. 

The stability of the rule of law is not enhanced by more judges, 
according to Judge Tjoflat and Judge Roney. Judge Tjoflat is the 
more emphatic on this point, lecturing at length on the problems he 
perceives arise as the court grows and divides into panels. 


An Interview With 
Chief Judge Gerald B. Tjoflat and 
Former Chief Judge Paul Roney 


-_ {Florida Federal Practice} 


Judge Tjoflat illustrates his point by use of a hypothetical. 
“Suppose,” he says, “my client owes your client $10,000.” He 
brushes aside questions of proof and so forth and says, “Under 
black letter law my client owes yours $10,000. Now,” he says, “I 
tell my client to offer your client $5,000 because you and I both 
know it is going to take your client five years to collect. If your 
client has to accept, isn’t the rule of law diluted?” Then, again 
revealing his trial background by summing up, he adds, “The 
black letter law said $10,000 but the client got $5,000 so the rule 
of law is not $10,000 but $5,000.” 

Both Judge Tjoflat and Judge Roney feel this problem can 
be resolved only by a concerted effort by the judiciary and the 
bar to reduce the workload of the courts. In this effort, both 
judges favor a wide variety of alternative dispute resolution 
mechanisms including mediation, arbitration, and jury trials be- 
fore magistrates. 

Judge Tjoflat says that the trilogy of Matsushita Elec. Indus. 
Co. v. Zenith Radio Corp., 476 U.S. 
—, 106 S.Ct. 1348 (1986); Celotex 
Corp. v. Catrell, 477 U.S. 317, 106 
S.Ct. 2548 (1986); and Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 106 
S.Ct. 2505 (1986), will make it easier 
to get a summary judgment and will 
favorably impact on the court’s ability 
to provide a stable rule of law. Judge 
Roney also feels that these cases will 
assist the courts in clearing their dock- 
ets by allowing a more speedy reso- 
lution of disputes. “We went through 
a period when it was difficult to sustain 
a summary judgment,” Judge Roney 
says. “Now the Supreme Court has sort 
of opened the door on summary judg- 
ment.” However, Judge Roney hesi- 
tates to add that he does not mean the 
courts should not be available to help 
disputants. 


W hile expressing his concern less 


dramatically than Judge Tjoflat, Judge 
Roney puts forth exactly the same con- 
cern stated by Judge Tjoflat in his hy- 
pothetical about the client owing 
$10,000. “A business needs speedy reso- 
lution of a legal dispute. If it doesn’t 
have this, it can go bankrupt while win- 
ning,” he said. 

Neither Judge Tjoflat nor Judge 
Roney are comfortable discussing 
themselves, and both quickly return to 
a subject obviously near to their hearts 
— the court and its place in society. 
However, Judge Roney does reveal 
that after graduation from Harvard 
Law School in 1948 and a two-year 
stint with a New York law firm he 
moved to St. Petersburg, where he 
practiced until he was appointed to the 
U.S. Circuit Court of Appeals, Fifth 
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lf Congress 
doesn't do 
something 
about pay, we 
will lose a lot of 


younger 
judges because 
of economic 
pressure, Judge 
Roney forecasts 


Circuit, in 1970 by President Nixon. Though Judge Roney does 
not mention it, the framings on his wall reveal that he was once 
considered a prime candidate for appointment to the U.S. Su- 
preme Court.! 

When the 11th Circuit was created on October 1, 1981, Judge 
Roney moved to that court and became its chief judge on Sep- 
tember 3, 1986. Along the way, he has managed to find time to 
teach law at Stetson and to serve on a number of advisory 
committees and voluntary bar committees. He served on The 
Florida Bar Board of Governors from 1967 to 1970. He also has 
written several articles for legal publications.? 


J udge Tjoflat’s biographical sketch shows service in a wide variety 
of community and church groups. He has devoted substantial 
time to legal organizations and committees, including attending 
the Sixth and Seventh United Nations 
Congresses for the Prevention of 
Crime and Treatment of Offenders as 
a delegate from the United States. 
Along with his numerous professional 
activities, Judge Tjoflat has found time 
to lead the North Florida Council of 
the Boy Scouts of America in 1975 and 
to found the Episcopal High School 
of Jacksonville. 

From his graduation from Duke 
University School of Law in 1957 until 
he became a Florida circuit judge in 
1968, Judge Tjoflat practiced trial law 
in the Jacksonville area. Judge Tjoflat 
served as a Florida circuit judge from 
1968 to 1970, when he became U.S. 
district judge from the Middle District 
of Florida. He served in that position 
until 1975, when he was appointed to 
the U.S. Court of Appeals, Fifth Cir- 
cuit, and served on that court until the 
creation of the 11th Circuit. He became 
chief judge of that court upon Judge 
Roney’s move to senior status October 
1. 


F he biography of the both judges 


must be gleaned from their printed bio- 
graphical sketches, since neither judge 
seems comfortable discussing their lives 
away from the court. Judge Roney 
does say he plans to do some traveling 
after assuming senior status. His plans 
include a trip to Africa, particularly 
Kenya and Tanzania. He also hopes to 
have time for tennis and golf. 

Judge Tjoflat confesses to being a 
Cincinnati Reds baseball fan but puts 
his first sports interest as golf. This 
summer Judge Tjoflat did a backpack- 
ing trip through the Sierra Nevadas in 
California. 


he 
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However, these personal notes are difficult to extract because 
both judges have a deep concern about the state of the court 
system and its impact on our society. They both want to address 
this concern and are. hard to distract. 

Judge Tjoflat and Judge Roney recognize the problem that 
has existed in federal courts in Florida with getting a civil case 
to trial. That problem is one of the reasons why they are so in 
favor of alternative dispute resolutions. Neither judge feels that 
full implementation of alternative dispute resolution mecha- 
nisms will make the federal courts into criminal courts of record. 
Both are concerned that criminal cases are overloading the avail- 
able judicial resources. Since both judges are concerned that 
criminal cases are loading up the dockets, but both are also 
concerned that civil cases still be tried, what is the solution? The 
answer from both judges is self-policing. “As a civilized people, 
we ought to be always looking for quick, efficient methods of 
settling disputes,” according to Judge Roney. He feels this in- 
cludes practicing good lawyering to en- 
sure only meritorious cases are prose- 
cuted; prevention of discovery abuses, 
and use of alternative dispute resolu- 
tion mechanisms. 


Proliferation of 
laws has not 
created a more 
law abiding 
society, 
according to 
Judge Tjoflat 


udge Tjoflat feels the problem starts 

further back. In a recent speech,3 
Judge Tjoflat said, 
Experience tells us what happens to a soci- 
ety when its people abandon their commit- 
ment to a strong moral and ethical code. 
As the people retreat from their commit- 
ment, those in the middle group falter and 
engage in more lawlessness. They ignore the 
inner voice of conscience. Some do not hear 
it at all. A great number. become part of the 
amoral group. This transformation has a 
profound negative impact on the society’s 
system of justice, especially the administra- 
tion of the criminal law. As lawlessness in- 
creases, the society’s ability to administer 
‘justice diminishes, and the people lose ‘re- 
spect for the law and its institutions. This, 
in turn, breeds further lawlessness. When 
this devastating cycle is permitted to con- 
tinue, the rule of law becomes meaningless, 
order ceases to exist, and anarchy sets in. 

Unless this cycle can be broken, all 
the courts and judges society can ap- 
point will not return our society to a 
rule of law, according to Judge Tjoflat. 
He says this must be done by the fam- 
ily.4 

However, the question remains what 
can the courts do until the citizens 
recognize their responsibilities and not 
just assert their rights. Judge Tjoflat 
and Judge Roney reiterate their belief 
that the answer lies with the bar and 
bench in self-policing. Judge Roney 
feels policing discovery abuses is a pri- 
mary area of concern, while Judge 
Tjoflat stops just shy of calling for a 
return to common law pleading. He 
says the Celotex trilogy of cases is 


pointing the way to a return of fact pleading. Addressing these 
problems will help the courts with the increasing workloads; but 
they are finger-in-the-dike solutions, Judge Tjoflat feels. The 
legislature must address an overall simplification of laws and 
endeavor to pass laws only when a problem exists. 


Pp roliferation of laws has not contributed to a more law abiding 
society, according to Judge Tjoflat. What has happened is a 
reduction in the respect for law, he feels. In regard to the crimi- 
nal law, this means “You just stay out of certain parts of town.” 
Furthermore those who must live in those parts of town do not 
live under the rule of law, but live under the law of the jungle. 
Since they do not live under the law, disrespect for the law has 
grown. 

In civil cases, disrespect for the rule of law increases the 
“transaction costs” of doing business. 
Judge Tjoflat defines “transactions 
costs” as costs of doing business that 
add nothing to the value of the prod- 
uct. One kind of transaction cost is the 
potential delay resulting from litiga- 
tion. Since time equals money, accord- 
ing to Judge Tjoflat, any anticipated 
time for litigation must be accounted 
for. If that cost exceeds the value of 
conducting the business, then the per- 
son contemplating engaging in the 
business will refrain from doing so. 
This means that the businessman has 
lost a right to engage in a perfectly le- 
gitimate business. So, Judge Tjoflat 
says, law is debased. He implies that 
this is the civil equivalent of staying 
out of certain parts of town. 

“We can’t expect perfection,” Judge 
Tjoflat says. “At first, trial courts gave 
summary judgments, and they were up- 
held. Then it became almost impossible 
to get a summary judgment. Courts 
were finding almost mythical issues of 
fact. Therefore, we wound up being 
perfect, but the litigants’ rights were 
lost because of the delay.” 

Another effort both Judge Tjoflat 
and Judge Roney support to enhance 
the stability of the rule of law is not 
publishing all the opinions of the court. 
Judge Roney says the court publishes 
only those opinions that would have 
precedential value and sees no need to 
clutter up the law books. 

He says the court is in the midst of 
discussions concerning unpublished 
opinions, particularly in connection 


Richard R. Roach, Jr., practices with 
Woods & Roach in Lakeland. Mr. 
Roach is a member of the Journal’s 
Editorial Board and served as chairman 
in 1986-87. 
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with their citation in other cases. Currently, he says they are 
considered to have precedential value in the 11th Circuit. Judge 
Tjoflat points out that the court recently decided a case, U.S. v. 
Meros, 866 F. 2d. 1304 (11 Cir. 1989), for which the published 
opinion ran to nine pages and the unpublished opinion 38 type- 
written pages. 

However, both judges concerns about alternative dispute reso- 
lution, summary judgments, and unpublished opinions are really 
just means to an end. The end being to limit the number of 
judges. 

“When snore judges are added,” Judge Tjoflat says, “collegial- 
ity is injured and the rule of law suffers.” He calls on the bar to 
join with his court and others in holding down the number of 
judges. 

Another method for keeping the courts smaller and closeknit, 
according to both judges, is to get the best possible people to 
serve as judges. This requires drawing the best lawyers to the 
bench. “Good judging is just good lawyering,” Judge Tjoflat 
states. “The trial judge needs to be given more authority but 
then it becomes even more essential to get the best people 
possible.” 

Judge Roney worries that, “There is beginning to be some 
difficulty in enticing lawyers to the bench because of the discrep- 
ancy between potential earning levels of lawyers and judges’ 
salaries. It is a fair guess that if Con- 
gress doesn’t do something about pay, 
we will lose a lot of younger judges 
because of economic pressure.” 

Judge Roney also shares Justice 
Anthony M. Kennedy’s concern that 
the time does not come that the bench 
will be attractive only to younger law- 
yers. He is keenly concerned that ma- 
ture lawyers be attracted to the bench. 


= rom his perspective of good judging 
equaling good lawyering, Judge Tjoflat 
says, “You want people who have been 
involved in tough issues. Some knowl- 
edge can only be acquired by being in- 
volved in many situations,” he adds. 

He thinks our society does not have 
enough “lawyer statesmen.” He defines 
a lawyer statesman as the sort of per- 
son who emerges to solve crises in a 
community. As one example of a law- 
yer statesman, he cites John Davis, 
founder of Davis, Polk, Wardwell law 
firm in New York.> Judge Tjoflat says 
the bar divides into two groups: attor- 
neys who are technicians and lawyers 
who are wisemen. Lawyers’ wisdom 
comes from being involved im society 
as a whole according to Judge Tjoflat. 
He also feels the lawyer needs a broad 
education in the debates among the 
founding fathers. He says a lawyer 
should certainly be well acquainted 
with the Federalist Papers and Thomas 
Paine’s writings, at the least. 
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concerned that 
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that civil cases 
sti | may be Seias of Governors Notes from a New- 
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“The lawyer statesman didn’t achieve all his income from the 
practice of law,” Judge Tjoflat says. “He had to rub elbows with 
all sorts of people in all sorts of situations. It is much harder to 
do that these days because most lawyers must work full-time at 
their practices.” Judge Tjoflat also expressed a concern that “the 
conversion of law practice to a business has been detrimental to 
the profession.” 


J udge Roney and Judge Tjoflat disagreed with former U.S. Chief 
Justice Warren Burger’s complaints about the quality of the 
bar. “Across the board, lawyers are good and give representation 
in most cases,” Judge Roney says. According to Judge Roney, 
one-half of the lawyers appear only once before the 11th Circuit. 
Judge Roney feels that the bar is working to improve the quality 
and professionlism of lawyers. He feels that lawyers need to keep 
in mind the ideal of representing their clients without regard to 
economic considerations. He also feels that judges need to remem- 
ber the concept of a lawyer being an officer of the court. 

In regard to the quality of lawyering in his court, Judge 
Roney smilingly admits, “The thoughts of someone on the gov- 
ernment payroll might be different from someone meeting a 
payroll.” 

Judge Tjoflat implies that the quality 
of lawyering he looks for begins long 
before the case reaches the 11th Cir- 
cuit. “I don’t even start work on an 
appeal by reading the brief. I read the 
opening statement, then I look at the 
pretrial stipulation, then at the jury 
charges and then I pick up the brief,” 
he says. 

The conversations with Judge Roney 
and Judge Tjoflat demonstrate that, 
despite their quite different personal 
styles, when the administration of the 
llth Circuit changed hands, the phi- 
losophy. of the court remained the 
same. The court must remain small, re- 
tain collegiality, and, most important, 
work to enhance the rule of law by 
eliminating delay and by enforcing a 
stable, knowable rule of law.0 


'New York Times, November 14, 1971, 


comer, Fra. Bar J. (1968); Fair Trial and 
Free Press: A Due Process Proposal — The 
Bar Answers the Challenge, ABA J. (Jan. 
1976); Time for Responsible Change, THE 
Jupces’ Journat (Fall 1978); Conference 
News Items, THe JuDGEs’ JouRNAL (Summer 
1979); Opinions and Computer Research, 
Tue JupGEs’ JouRNAL (Winter 1979). 

3 Annual Charles Evans Hughes Law 
Day Address to the combined meeting of 
the Lakeland Bar Association and the 
Lakeland Kiwanis Club, April 28, 1989. 

4 Id. 

5 Candidate for president 1924 and am- 
bassador extraordinary and plenipotentiary 
to Great Britain 1918-1924. WHo Was Wuo 
in America, vol. III, p. 213. 
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rom Alachua and Levy counties on the south, north- 
westward to Madison County, and then westward to 
Escambia County, the Northern District of Florida con- 
tains more than 350 miles of rural countryside, many 
more miles of coastline, and a number of towns and 
cities, some of which are older than the state itself. 

The Northern District of Florida traces its origins to 1822.! 
Though the history of European settlement and exploration of 
Florida goes back a good deal further, the history of the North- 
ern District of Florida begins when Florida was purchased from 
Spain by treaty dated February 22, 1819. In 1822 Congress 
established two territorial “supe- 
rior” courts in Pensacola and St. 


line. The Southern District comprised the remaining land to the 
south, but was located in Key West, where most of the district’s 
3,000 citizens then lived. 

In 1868, a new term of court was established in the Northern 
District for Jacksonville and Pensacola, and the terms of court 
in St. Augustine and Apalachicola were discontinued. 

In 1879, the geographical limits of the two districts were al- 
tered, and a term of court established for the Southern District 
in Tampa. By 1894, Jacksonville was taken from the Northern 
District and included in the Southern District, and a term of 
court established there. By this time, the Southern District in- 
cluded Jacksonville, Ocala, 
Orlando, Tampa, and all lands 


Augustine with full federal juris- 
diction. A third superior court 
with the same jurisdiction was 
created in Tallahassee in 1824. 
West of the Apalachicola River 
was assigned to Pensacola, east 
thereof to the Suwannee River 
was under the jurisdiction of the 
court in Tallahassee, and the re- 
mainder of Florida was under 
the jurisdiction of the court at 
St. Augustine. These came to be 
known as the Western, Middle, 
and Eastern Districts of the Ter- 
ritory of Florida. 

In 1828, a line was drawn east- 
ward from Charlotte Harbor, 
and all of the land below that 
line to Key West became the 
Southern District of Florida. 
The court of that district was 
one of special jurisdiction over 
the division of property and 
permitting of ships for salvage 
operations. In 1838, a fifth supe- 
rior court was created in 
Apalachicola. 

In 1845, Florida became a 


The 
Northern 
District 
Florida 


by Chief Judge William Stafford 
and Magistrate William C. Sherrill 


south of these cities. The head- 
quarters of the Northern District 
remained at Tallahassee. 

Each district originally had 
only one judge. It was not until 
1922 that a temporary second 
judgeship was created for the 
Southern District. By 1961, the 
Southern District had six 
judgeships. 

In 1962, the Middle District of 
Florida was created by splitting 
the Southern District, and the 
six judgeships then existing were 
equally split among the two 
districts. 

The Northern District of Flor- 
ida did not gain a second judge- 
ship until 1966. A third was 
added in 1979. The judges of the 
Northern District today are Sen- 
ior Judge Winston E. Arnow, 
Chief Judge William Stafford, 
Judge Maurice M. Paul, and 
Judge Roger Vinson.” 


The Last Five Years 


Dramatic change has been 


state. The entire state was one 

federal district, the name of the court was changed to “district 
court,” and the single judge was to hold terms in Tallahassee, 
St. Augustine, and Key West. In 1847, however, it was recog- 
nized that Key West had extensive maritime issues that needed 
resolution, and that Key West and Tallahassee were too distant 
for the work of a single judge; thus, Congress created the North- 
ern and Southern Districts of Florida. The Northern District 
encompassed all land north of the Charlotte Harbor east-west 


afoot in Florida for much of this 
century in the southern portion of the state, but change for 
many of these decades did not until recent years significantly 
touch the Northern District, which has remained small and rela- 
tively rural. The experience in the Northern District over the 
last five years, however, has made it rather clear that a new wind 
is blowing. While statistics have a tendency to induce sleep in 
even the rested and alert reader, it is impossible without them 
to appreciate the challenge now facing this district as a result of 
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workload changes since 1983. 

In the last five years, the Northern District of Florida has 
experienced an increase in total case filings of 40 percent, an 
increase greater than any district in Florida, greater than any 
district in the Eleventh Circuit, and second in the nation. (See 
Table 1.) The national average increase in filings over the five- 
year period was only one percent. For what once was a quiet, 
rural district, and a district that still has only three judgeships, 
the impact has been enormous. 

The greatest change was in the criminal docket. Felony crimi- 
nal case filings have increased by 304 percent over this five-year 
period. In 1988, there were 85 felony criminal cases filed per 
judgeship, a number second only to the Southern District of 
Florida in the Eleventh Circuit, and twelfth in the nation. 

Directly related to the extraordinary increase of criminal fil- 
ings has been the growth of the United States attorney’s office. 
That office in the Northern District had only six attorneys in 
1979. By the end of 1989 the United States attorney’s office is 
expected to have 23 attorneys. Significant increases also have 
occurred in the local offices of the Drug Enforcement Admini- 
stration. Additionally, new attorney positions have been added 
to the federal public defender offices. Other defender services 
have been provided by local attorneys as needed, and that need 
has accelerated recently in multiple defendant cases. The multi- 
ple defendant felony cases involve “crack” cocaine or other con- 
trolled substances, with the trials frequently both complex and 
lengthy. 

The three active judges of the district, with the invaluable 
assistance of Senior Judge Arnow, have made efforts to keep 
pace with this unprecedented growth. The judges of the district 
completed 71 trials per judgeship in 1988, more trials per judge- 
ship than any of the eight other districts in the Eleventh Circuit 
and the again second highest in the nation. (See Table 2.) Each 
judge spent an average of 783 hours in the courtroom in the 
year ending June 30, 1988. 

Other indicators of the work of the Northern District to keep 
pace with the increased workload are those related to termina- 
tion of cases and median times to disposition, also shown in 
Table 2. In almost every category currently used to measure 
work product, in 1988 the Northern District was a leader in the 
Eleventh Circuit, and a national leader in some cases as well. 
Last year each judge of the district terminated an average per 
judgeship of 490 cases, a rate of termination that was third 
highest in the Eleventh Circuit, and thirty-ninth of the 94 dis- 
tricts in the nation. For felony criminal cases, the median time 
from filing to disposition in 1988 was 3.4 months, which was 
second in the circuit and eleventh in the nation. On the civil 
side, the median time from filing to disposition in 1988 was five 
months, which was first in the Eleventh Circuit and fourth in 
the nation. 

As the practicing bar of the Northern District is well aware, 
however, despite long hours in trial and in chambers and envi- 
able statistics for trials completed and disposition rates for 
criminal cases, the civil docket has suffered in other ways. Even 
though the median time from filing to disposition was only five 
months for all civil cases, for those civil cases that were tried, 
the median period from the time the case was at issue to trial in 
1988 was 20 months, compared to 14 months nationally. 

In summary, time to try civil cases is in short supply in the 
Northern District as a direct consequence of the criminal 
caseload, the dramatic increase of all cases, and the impact these 
increases have upon a district composed of only three judgeships. 
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Special problems 

While the caseload of the Northern District per judgeship has 
come to resemble that of the workload of the more cosmopoli- 
tan regions to the south, the Northern District remains in other 
respects both quite rural and geographically very large for a 
district of only three judgeships. These circumstances create 
unique problems for the district. 

One of the most difficult problems has been the lack of ade- 
quate pretrial detention facilities near the court and counsel, 
particularly near Tallahassee and Gainesville, and the distances 
between available detention facilities. In the summer of 1989, the 
United States Marshal was responsible for 184 pretrial detainees 
in 14 local jails scattered through the district. Deputy marshals 
frequently began travel to county detention facilities before 5 
a.m. to pick up and transport defendants to and from criminal 
trials and other proceedings, returning to home late in the eve- 
ning. In the past nine months, deputy marshals in the district 
have each had to work an average of 500 hours overtime. The 
inconvenience to attorneys who must travel several hours to 
interview witnesses and clients is apparent. 

Some relief, however, is on the way. A new federal detention 
facility capable of housing 75 or more pretrial detainees at the 
Federal Correctional Institution at Tallahassee is planned to 
open within the next several years, and this hopefully will ame- 
liorate this problem. In the meantime, this year the Federal 
Correctional Institution has provided space for 20 pretrial de- 
tainees at its newly-opened special housing unit in Tallahassee. 
Additionally, funding for substantial improvements of the Leon 
County jail has recently been secured, and those improvements 
will be made in the near future. 

A second problem is caused by travel to other cities to hold 
court. Such travel is essential in order that trials be held near the 
residences of the parties and counsel, but that interest has its 
cost. The judges of the Northern District must frequently spend 
time traveling to hold court in Gainesville and Panama City. 
Travel time and normal inefficiencies that occur in attempting 
to work on other cases in a city distant from the judge’s home 
office add to the problems of the district. 

A third matter that will dramatically affect the workload of 
the Northern District in future years will be the significant pro- 
portion of federal and state prisoners serving sentences in the 
district. With the opening of the Federal Correctional Institution 
at Marianna, the Northern District now houses more than 4,132 
federal inmates. The presence of federally-sentenced prisoners in 
the district generates work related to escapes, crimes commit- 
ted in prison, and prisoner petitions. At the same time, the State 
of Florida has plans to add a substantial number of new state 
prisons in the Northern District. Four major state institutions 
will be built in Jefferson, Jackson, Escambia, and Walton coun- 
ties, and. a work camp will be built in Franklin County. These 
new facilities will add nearly 3,500 state prisoners to the North- 
ern District. The sum of this prisoner influx into the Northern 
District will undoubtedly increase the prisoner petition caseload 
for this court. 

Finally, a new workload factor common to all districts is the 
implementation of federal sentencing guidelines. Sentencing 
guidelines were implemented by the federal courts in November, 
1987. To assist in the implementation of the guidelines, the U.S. 
Probation Office conducted several training seminars for local 
attorneys. Guidelines have added significant new procedural re- 
quirements to sentencing, including calculation of the guideline 
sentence by the probation officer assigned to the case. Uncer- 
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tainties in the implementation of the new program are just now 
finding some definitive resolution as decisions are rendered by 
the Eleventh Circuit and other circuits. Experience to date has 
demonstrated that sentencing hearings will now be 
protracted. 


Magistrates 

To cope with the increases in workload, the district added a 
second full-time magistrate, William C. Sherrill, Jr., of Tallahas- 
see, on December 1, 1988. The first full-time magistrate, Susan 
Novotny, was appointed in Pensacola on March 1, 1976. The 
district now has a full-time magistrate in both Tallahassee and 
Pensacola, and a part-time magistrate in both Gainesville — 
William Wade Hampton, and Panama City — Larry Bodiford. 


functions as possible, has helped to manage the workload. New 
bankruptcy courtroom space has been completed in Gainesville, 
and a bankruptcy clerk’s office is planned for Pensacola. Addi- 
tional staff for those offices, however, has not been obtained. 
In time it is hoped that a fully-staffed clerk’s office and another 
full-time bankruptcy judgeship will be established in Pensacola. 

The bankruptcy court has for some time been operating with- 
out local rules for bankruptcy. A final draft of local bankruptcy 
rules has been completed and will be adopted, and is expected 
to be of great help in standardizing bankruptcy practice across 
the district. 


Local Rules 


Each of the districts in Florida has local rules, and it is impor- 


In addition to making reports and 
recommendations in all Social Secu- 
rity cases, inmate habeas corpus 
and civil rights cases, conducting de- 
tention hearings in felony cases, and 
conducting misdemeanor trials, the 
full-time magistrates in a number of 
cases have provided reports and rec- 
ommendations on discovery dis- 
putes and case-dispositive motions 
in civil cases. Increasingly, the full- 
time magistrates also have con- 
ducted civil jury and nonjury trials 
upon the consent of the parties. 


Bankruptcy 

Bankruptcy has increased in the 
Northern District to a greater ex- 
tent than the general civil and 
criminal docket. In 1988, some 
1,799 new bankruptcy cases were 
filed, 194 percent more than five 
years earlier. In the year ending 
June 30, 1989, new filings increased 
by about 23 percent over the prior 
year, an increase which was the 
highest in the circuit and sixth high- 
est in the nation. The court has 
managed to keep pace with the in- 
crease, however, and the number of 
pending cases decreased by 84 to 
2,195 at the end of May, 1989. 

Management of the significant in- 
crease in bankruptcy workload has 
been difficult due to the geographi- 
cal size of the district. The full-time 
bankruptcy judge, Lewis M. Killian, 
sits once each month in Gainesville, 
Tallahassee, Panama City, and 
Pensacola. Approximately one-half 
of the caseload is in Pensacola. 
Travel, movement of files and staff, 
and coordination of hearings from 
Tallahassee, pose special logistical 
problems for the bankruptcy court. 

Expansion of the bankruptcy 
court’s computer system, and the 
use of the computer for as many 


When I came on the bench 
in 1975, the district was try- 
ing moonshine cases, theft of 
government property, and an 
occasional marijuana hand- 
to-hand sale. Believe it or 
not, we could even try civil 
cases on a regular basis! In 
the years since, our criminal 
caseload, particularly drug 
prosecution, has mush- 
roomed; speedy trial is now 
a statute rather than a proce- 
dural rule; sentencing is by 
elaborate guidelines, with 
both government and defense 
vested with appellate rights. 


— Judge Stafford 


tant for practicing attorneys to be- 
come familiar with the particular 
requirements for practice in each 
district. 

Of particular interest, however, is 
the rule concerning admission of at- 
torneys in the Northern District. 
Local Rule 4 governs the admission 
of attorneys. Current admission to 
practice before the Northern District 
of Florida requires membership 
in good standing in The Flor- 
ida Bar, a satisfactory score on a 
written examination, and satisfac- 
tion of trial experience requirements 
specified in the rule. Membership is 
retained by remaining in good 
standing as a member of The Flor- 
ida Bar, attendance at eight qualify- 
ing hours of legal education within 
a two-year period, or, alternatively, 
earning a qualifying unit of trial ex- 
perience as defined by the rule. 
Recertification is accomplished by 
notice to the clerk from the attorney 
that he or she has fulfilled the recer- 
tification requirements. 

Nonmembers of the bar of the 
Northern District may appear pro 
hac vice only once, and only upon 
written motion and by order of the 
court. Waiver is obtainable in an 
exceptional case. 

The Northern District planned to 
amend its local rules governing the 
admission of attorneys to eliminate 
the current requirement of “qualify- 
ing units of trial experience” or 
eight hours of continuing legal edu- 
cation, and to eliminate the current 
requirement of recertification every 
two years. 

For new members, the amended 
rule would retain the requirement 
of membership in good standing in 
The Florida Bar and a satisfactory 
score on a written examination. Ex- 
isting members would retain their 
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membership by remaining in good standing as members of The 
Florida Bar, including compliance with “all requirements of the 
Rules Regulating The Florida Bar,” such as the mandatory con- 
tinuing education requirement. 

These changes have two purposes. It appeared that a large 
number of attorneys simply forgot to recertify. Elimination of 
the positive recertification requirement will remove that poten- 
tial pitfall. Second, since continuing legal education is now man- 
datory for Florida lawyers, satisfaction of that requirement was 
thought to be sufficient. The former rule had been adopted prior 
to the mandatory CLE rule of The Florida Bar. 

The rules will also be amended with respect to pro hac vice 
appearances for nonmembers. The new rules will eliminate the 
current provision that allows only one such appearance and will 
provide instead that attorneys who are residents within the 
Northern District of Florida cannot appear pro hac vice, but 
must become members of the Northern District bar. 

Under the former rule, attorneys from other states, particu- 
larly those near Pensacola, could not readily become members 
of the bar of this court since they were not Florida Bar members, 
and yet were limited to a single pro hac vice appearance. A 
need thus existed to remove the one-time-only limit of such 
appearances. 

At the last Eleventh Circuit Conference it was suggested that 
the local rules of the three districts in Florida be made uniform. 
A Florida Bar committee was appointed and a study is under- 
way for that purpose with particular attention to uniformity in 
admission of attorneys. In view of this statewide activity, the 
Northern District judges have deferred implementation of their 
rules changes. 

The court continues to welcome suggestions from the bar for 
amendments to the local rules. 


[ The Northern District of Florida } 


The Future 

The Northern District of Florida has played an important role 
in the history of this state. With the state seat of government 
located here, the Northern District undoubtedly will influence 
the state’s future. 

Of particular importance to the judicial officers of this court 
has been relationships that have existed with members of local 
bar groups. Despite the difficulties generated by the workload 
changes since 1983, there is still a sense of community among 
those who are involved in the work of the district. Judges, court 
personnel, and lawyers know one another by name, and the 
courtesies of the legal practice that have existed in this district 
since 1822 remain. That heritage, that sense of belonging, and a 
common commitment to justice will ensure that this court will 
continue to function effectively. 


' This history of the Northern District of Florida comes primarily 
from “Federal District Court Judges and the History of Their Courts” 
by Erwin C. Surrency, 40 F.R.D. 139. Professor Surrency’s article is an 
excellent resource for a history, organized by state, of all of the federal 
courts. Professor Surrency played a part in the personal history of the 
court as well. He was professor of law and law librarian at Temple 
University in the years 1953 through 1956 when Chief Judge William 
B. Stafford attended the Temple University School of Law. Professor 
Surrency is now professor of law at the University of Georgia College 
of Law. 

2 The judges of the Northern District of Florida and the dates of their 
commissions have been Isaac H. Bronson (1846), McQueen McIntosh 
(1856), Philip Fraser (1862), Thomas Settle (1877), Charles Swayne 
(1889), William Sheppard (1907), Augustine V. Long (1934), Dozier A. 
DeVane (1943), George W. Whitehurst (1950), G. Harrold Carswell 
(1958), Winston E. Arnow (1968), D. L. Middlebrooks (1970), William 
Stafford (1975), Lynn C. Higby (1979), Maurice M. Paul (1982), and 
Roger Vinson (1983). 


the name of the giver. 


Gift Subscriptions are Available 


A subscription to The Florida Bar Journal makes an excellent gift for 
your law clerk or law student. A one-year subscription costs $25 and 
includes 10 monthly issues plus the directory. Gift subscriptions are ac- 
knowledged to the recipient with a letter from the editorial offices. To 
order a subscription, send a check for $25 to The Florida Bar Journai, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. Please indicate 
the name and address of the person to receive the gift subscription and 
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NORTHERN DISTRICT OF FLORIDA 
WORKLOAD GROWTH 1983-1988 
PERCENT 


CIVIL CASES 
FILED 


FELONY CRIMINAL 
CASES FILED 


TOTAL 
CASES FILED 


PENDING 
CASELOAD 
(COMBINED 
CIVIL/CRIMINAL) 


NORTHERN DISTRICT OF FLORIDA 
JUDICIAL WORKLOAD PROFILE 
Statistical Year 1988 


ACTIONS PER AVERAGE ACTIONS NUMERICAL STANDING NUMERICAL STANDING 

NORTHERN PER JUDGESHIP AMONG NINECOURTS AMONG ALL 94 U.S. 

DISTRICT (ALL U.S. DISTRICT OF THE ELEVENTH DISTRICT COURTS 
CATEGORY JUDGESHIP (3) COURTS) CIRCUIT 


CIVIL CASES FILED 429 417 38 


CRIMINAL FELONY 85 51 2 12 
CASES FILED 


TOTAL CASES FILED 
PENDING CASES 
TERMINATIONS 


TRIALS 
COMPLETED 


35 
58 


RHODE ISLAND PROBATE SERVICES 


Domestic & Foreign Matters 


Any Rhode Island probate matter can be expertly prepared for the busy attorney or legal assistant 
not familiar with probate practice and procedure in Rhode Island/ Single documents or 
complex estates prepared, including: tax returns, research, court filing and municipal recordings. 
Seventeen years of paralegal experience in Rhode Island. 


Judith A. Burke 


190 Hope Street, Bristol, R1 02809 
Tel.: 401) 274-1300 . (401) 253-0088 . FAX: (401) 274-1343 
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CHANGE 
1988 
OVER 
1983 1984 1985 1986 1987 1988 1983 a 
P| 1017 1215 * 1365 1194 1035 1287 +27% a 
po 84 144 192 180 198 255 +305% ; 
po 1101 1359 1557 1374 1233 1542 +40% a 
a 987 1218 1029 1107 1152 1224 +24% an 
Table 1 
408 466 4 
490 462 3 39 i 
Table 2 


Two More Reasons To Use C T’s 
Delaware Express” Service! 


New Extended Hours! 

We know there are times 
when you need a critical filing 
date late in the day. And we 
want to help. Our two Dela- 
ware Offices will remain open 
longer in order to serve you 
better. Their new hours are: 


8:30 a.m. to 7:30 p.m. (E.S.T.) 


Facsimile Documents! 
Now that facsimile copies of 
Certificates of Incorporation 
and other documents are being 
accepted by the Secretary of 
State of Delaware, same day 
service from C T is easier 
than ever. 


Rush incorporation? Simply 
fax a legible copy of your 
Delaware Certificate of 
Incorporation to either our 
Wilmington or Dover office. 
We'll arrange for the filing as 
soon as it is received. Want to 


save the extra handling fee 
imposed by the state for rush 
filings? Just make sure C T 
reserves the name and we’re 
designated registered agent. 
County recording? Don’t 
worry. Our experienced 
Delaware staff will take care 
of it, automatically. 


So for fast turnaround on 
your next Delaware incorpo- 
ration, use C T’s Delaware 
Express filing service. For more 
information on how we can 
expedite all of your Delaware 
corporate and limited partner- 
ship filings through our new 
Delaware fax service, just 
contact your local C T branch 
office at: 8751 West Broward 
Blvd., Plantation, FL 33324, 
Tel: (305) 473-5503. Outside 
Broward County: 1-800-432- 
3434 or 2 Peachtree Street, 
N.W., Atlanta, GA 30383, Tel: 
1-800-241-5824 


Please keep your local C T Account Representative informed 
of your facsimile transmissions, so our records can be 
properly noted. 


CT CORPORATION SYSTEM 


Serving the legal profession since 1892 


In Wilmington 


In Dover 


@ Fax: (302) 655-5049 M Fax: (302) 655-1476 & Fax: (302) 674-8340 


he United States District Court for the Middle District 
of Florida was created in October of 1962 by division 
of the old Southern District of Florida into two United 
States district courts. The headquarters for the new 
Southern District relocated to Miami, leaving Jackson- 
ville as the headquarters for the new three-judge Middle District. 
The 26-year-old court has grown over the years, and, with the 
addition of Collier, Glades, and Hendry counties, transferred 
from the Southern District in February 1989, the Middle Dis- 
trict of Florida now consists of 35 counties with a combined 
population in excess of 6,000,000. The business of the court is 
conducted by nine active judges, 
two senior judges, and seven 


Drug cases comprised 45 percent of the criminal cases filed. This 
figure is significant because it reflects with alarming clarity the 
escalating impact of the drug trade on the court’s ability to 
devote increasingly precious bench time to civil litigation and 
other criminal matters. By way of comparison, drug cases consti- 
tuted only 35 percent of the court’s criminal case filings in 1987 
and only 17 percent, just five years earlier, in 1983. 


Problems for the Court 

Any discussion of problems facing the court must focus on 
the number of judgeships authorized relative to the size and 
complexity of the caseload 
which comprises its judicial busi- 


U.S. magistrates. 

While the court’s authorized 
judgeships have grown three-fold 
since its inception, its workload 
over the same period has in- 
creased by a multiple of nearly 
seven. In terms of civil litigation 
alone, the growth has been phe- 
nomenal. In 1963, the court’s 
first full year of existence, 765 
civil cases were filed. In 1988, 
that number exceeded 4,800 
cases. That caseload, together 
with more than 1,300 criminal 
felony defendants filed in 1988, 
and a bench which has not been 
expanded by a single judgeship 
since 1982, are at the heart of the 
challenge confronting the court. 


Statistical Profile 

The workload profile shown 
in Table 1 measures the court’s 
basic workload and ‘production 
statistics against both circuit and 
national benchmarks. As this 
profile reflects, only six of the 
94 United States district courts 


The 
Middle 
District 

Florida 


by Chief Judge Wm. Terrell Hodges, 
David L. Edwards and Susan H. Walsh 


ness. As noted earlier, the num- 
ber of authorized judgeships in 
the Middle District of Florida 
has not increased since 1982. Ta- 
ble 2 reflects the monumental in- 
creases in the court’s workload 
during the intervening six years 
— increases which translate into 
a shortage of two permanent 
judgeships. The Judicial Confer- 
ence of the United States has 
recommended the addition of a 
10th and 11th judgeship to the 
Middle District of Florida. The 
recommendation awaits the fil- 
ing of a bili and congressional 
action. 

Not reflected in the raw num- 
bers which represent the court’s 
past and present workload are 
three problems which add sub- 
stantially to the enormous chal- 
lenge faced by the court in 
disposing of those cases pending 
before it. Perhaps the most sig- 
nificant of these is a distressing 
tendency toward protracted tri- 


had more combined civil and 
criminal filings per judgeship than did the Middle District of 
Florida in statistical year 1988. Yet, remarkably, the court con- 
tinues to have the highest case termination rate per judgeship 
of the nine district courts comprising the | 1th Circuit, and ranks 
eighth in that category nationally. 

In calendar year 1988, 13 percent of the cases filed in the 
Middle District of Florida were criminal cases, a marked in- 
crease from the eight percent of total registered five years earlier. 


als. During 1987, the court tried 
11 criminal cases and eight civil 
cases, each of which exceeded 10 trial days. These 19 cases, one 
of which lasted 119 days, consumed 479 days of trial. There 
were 20 protracted trials in 1988 accounting for 330 total trial 
days. When considered in terms of the huge consumption of 
bench time thereby unavailable for other trials and proceedings, 
the impact on the bench, the bar, and thousands of litigants is 
enormous. Of significant note with respect to this problem is 
that while criminal trials comprised only half of the protracted 
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trials during 1987 and 1988, they consumed two thirds of the 
bench time involved. 

A second problem impacting the court’s ability to dispose of 
additional cases is multi-defendant trials. While the ratio of 
defendants to criminal cases filed in 1988 was nearly two to one 
(compared with 1.3 to 1 nationally), there were 23 criminal cases 
filed in 1988 with 10 or more defendants. The clear trend has 
been toward an increased number of defendants per case, par- 
ticularly with respect to drug cases. The resultant impact on the 
court and its support agencies is painfully obvious. 

Another problem, the number of capital habeas cases filed, 
has, perhaps, greater impact on this court than on any other 
U.S. district court. The number of prisoners on death row in the 
State of Florida now exceeds 300. Of that number, approxi- 
mately 180 represent potential 
capital habeas pleadings in the 
Middle District of Florida. The 
10-20 petitions filed annually 
with the court necessarily con- 
sume large amounts of judge 
time relative to their numbers — 
time unavailable for other mat- 
ters before the court. 


Solutions 

The court has tenaciously 
sought solutions to its most 
pressing problems since the 
caseload alarm bell first rang in 
the early 1980’s. These solutions 
explain, in large part, how the 
court has managed to remain 
afloat in the flood tide of ever- 
increasing annual filings. Those 
programs and practices which 
have markedly enhanced the 
court’s ability to manage and 
move cases absent additional 
judgeships are summarized as 
follows: 
© Arbitration. In October of 
1984, the Middle District of 
Florida became the fourth fed- 
eral court to adopt a program 
of mandatory court-annexed arbitration. Responding admirably 
to a call for attorney arbitrators to hear these cases, more than 
400 federal practitioners applied to the court for certification as 
arbitrators. Today that number exceeds 450 lawyers who hear 
approximately 250 civil disputes per year. While further details 
on the program are discussed below, program success is evident 
from two important statistical facts. As seen in Table 1, the 
court terminated 588 cases per judgeship in 1988. That number 
was 443 in 1983, the year preceding arbitration program im- 
plementation. It was 663 in both 1985 and 1986. 

Secondly, as Table 2 indicates, the court has been able to main- 
tain its pending caseload at its 1983 level or below while realizing 
phenomenal growth in the influx of new cases. 

The court’s arbitration program has met or exceeded its estab- 
lished goals of early case disposition, reduced cost to litigants, 
and conservation of bench time without sacrificing the quality or 
perception of due process and justice. (Note: The tables authors 
refer to appear at the end of this article.) 
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As the judiciary increasingly 
becomes a club of the 
wealthy, those who offer 
other, more relevant 
qualifications for 
membership will have to 
turn in their robes. 


— Judge Patricia C. Fawsett 


© Other Alternative Dispute Mechanisms. \n addition to its 
arbitration program, the court has experimented successfully 
with other methods of alternative dispute resolution. These 
include the use of accelerated trial calendars, summary jury trials, 
summary bench trials, and mediation. These programs have been 
successful, to varying degrees, in disposing of a substantial 
number of civil cases. The court is presently considering the 
adopting of a local rule adding mediation to arbitration as a 
permanent program. 

© Optimal Use of Magistrates. Permitting district judges to as- 
sign a substantial variety of judicial duties to United States 
magistrates, the Magistrates Act provides a valuable judicial 
resource which may be used in reducing pending case backlogs.! 
The court has taken extensive advantage of the provisions of the 
Act. A plethora of duties which 
judges may assign to one or 
more of the court’s seven magis- 
trates are defined in the court’s 
local rules.? 

The duties assigned to the 
magistrates vary in some small 
measure among the court’s divi- 
sions, as well as among individ- 
ual judges within each division; 
however, it is fair to say that, in 
addition to other responsibilities, 
all magistrates carry out a com- 
mon core of duties in connection 
with civil and criminal cases. 
With respect to criminal cases, 
magistrates are routinely respon- 
sible for most pretrial matters. 
These include, but are not lim- 
ited to, issuing arrest and search 
warrants, appointing counsel to 
represent criminal defendants, 
ruling on criminal discovery mo- 
tions, as well as conducting in- 
itial appearance hearings, bond 
or detention hearings, prelimi- 
nary examinations, and arraign- 
ments. Magistrates also rou- 
tinely preside over misdemeanor 
trials when defendants have con- 
sented for them to do so. Some magistrates routinely hear and 
recommend disposition of motions to suppress and to dismiss. 
Regarding civil cases, most magistrates are, as a matter of 
course, responsible for considering and ruling on civil discovery 
and procedural motions, preparing proposed findings and rec- 
ommended dispositions in habeas corpus and Social Security 
cases, and conducting civil trials upon the consent of the par- 
ties. Some magistrates also prepare proposed findings and rec- 
ommend dispositions of prisoner civil rights cases. 

The magistrates have proven to be an invaluable judicial re- 
source. However, like district judges, the magistrates are faced 
with the escalating impact of a growing caseload; indeed, as 
previously elaborated upon, the judicial workload generated by 
caseload growth has now far exceeded the combined resources 
of judges and magistrates. Consequently, the court cannot look 
solely to magistrates, and must continue to look elsewhere for 
assistance in maintaining its escalating caseload at a manageable 
level. 
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©@ Development of Effective Local Rules. The Rules of the 
United States District Court for the Middle District of Florida 
are designed to provide fairness and simplicity in procedure, to 
avoid technical and unjustified delay, and to secure just, expedi- 
tions and inexpensive determination of all proceedings.5 

Chapter One — Administration of Court Business 

Court business in the 35 counties encompassed by the Middle 
District of Florida is carried out in five defined geographical 
divisions.© Case number components provide judge assignment 
and other case information.” Counsel have a continuing affirma- 
tive duty to disclose to the court the existence of cases related 
to any cases in which counsel appear as counsel of record.® 
Counsel must file case papers in the form prescribed by the 
rules.? When plaintiff fails to timely seek default and default 
judgment, plaintiff’s case may be 
dismissed.!° 

Chapter Two — Attorneys 

Chapter two sets out the re- 
quirements counsel must meet in 
order to be either generally or 
specially admitted to practice in 
the court.!! Rules regarding ap- 
pearance of counsel, withdrawal 
of counsel, and discipline of 
members of the bar of the court 
are also detailed.!2 The chapter 
addresses the limited circum- 
stances under which eligible law 
students may appear before the 
court to assist lawyers who rep- ver\ 
resent indigent clients.!3 

Chapter Three — Motions, 
Discovery and Pretrial Proceed- 
ings 

Motions must be accompa- 
nied by legal memoranda, and 
parties opposing motions must 
file legai memoranda in opposi- 
tion to the motions. Absent per- 
mission of the court, such 
memoranda will not exceed 20 
pages. Oral argument on mo- 
tions is not routinely allowed; 
however, the court may permit 
it on written request or on the court’s own motion.!4 Discovery 
materials are not to be routinely filed with the court.!5 The 
court may set preliminary pretrial conferences.'® Counsel have 
affirmative duties to meet to discuss specified matters and to 
prepare pretrial stipulations during specified time frames prior 
to final pretrial conferences.'7 Counsel must obtain forms for 
exhibit lists and exhibit tags from the clerk and prepare the lists 
and tags prior to trial.'8 Counsel must immediately notify the 
court upon settlement of a case.!9 

Chapter Four — Special Rules 

Several important topics are discussed at length: Among oth- 
ers, these include temporary restraining orders, preliminary in- 
junctions, class actions, and removal of actions from state 
court.20 

Chapter Five — Trial and Courtroom Procedures 

Particularly noteworthy among the Ch. five rules on trial and 
courtroom procedures is that on courtroom decorum.”! Adher- 
ence to this rule, as well as to any order on jury selection and 
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Unless and until the federal 
courts make ourselves truly 
accessible to the greater 
mass of lawyers and 
litigants, we jeopardize the 
constitutional branch 


that we are sworn to support 


—Judge Elizabeth A. Kovachevich 


trial procedure issued by the presiding judge, helps to ensure 
that trial will proceed in an orderly manner. Ch. five also in- 
cludes rules on handling exhibits and discovery materials; it 
provides that the clerk may, in some cases, return custody of 
exhibits and discovery materials to offering or filing counsel 
after verdict or final order.22 

Chapters Six, Seven and Eight — United States Magistrates, 
Admiralty and Maritime Rules, Court Annexed Arbitration 

Ch. six establishes rules in connection with United States 
magistrates.23 Admiralty practitioners should be acquainted 
with Ch. seven which sets forth local admiralty and maritime 
rules.24 The court annexed arbitration program, mentioned pre- 
viously, is the subject of Ch. eight.2> The rules require the refer- 
ral of specified classes of cases to the arbitration program.”° The 
arbitration program fast tracks 
cases to an early hearing by three 
attorney-arbitrators, usually 
within 90 days of the date the 
case is at issue.2” The parties may 
stipulate to arbitrators from a 
list of qualified attorneys; if they 
do not do so, the clerk’s office 
will randomly select the arbitra- 
tors.”8 If parties are not satisfied 
with the arbitrators’ award and 
do not settle as a result of the 
arbitration process, counsel may, 
within time limits, request trial 
by a district judge.” 

Local Rules — Conclusion 

The court is presently consid- 
ering the addition of a mediation 
rule to the local rules. Sugges- 
tions for other amendments to 
the local rules which would pro- 
mote both justice and efficiency 
are always welcome. Effective lo- 
cal rules which are zealously ob- 
served by the bar greatly assist 
the court in managing its 
caseload. 


and defend. 


Conclusion 
The Middle District of Florida 

is proud of its history as well as its bench and bar and their 
mutual accomplishments. It is a busy place and is destined to 
stay that way. Yet, despite the mounting caseloads, the court 
has thus far found a way to maintain its record of disposing of 
cases without sacrificing the quality of justice dispensed, and is 
confident of its ability to continue that tradition.0 

128 U.S.C. §636 (Supp. 1989). 

2M.D. Fla. L.C.R. ch. 6. 

3M.D. Fla. L.C.R. 6.03. 

4For a description of procedures for counsel to follow in order to 
consent to the disposition of a civil case by a United States magistrate, 
see M.D. Fla. L.C.R. 6.05. 

5M.D. Fla. L.C.R. 1.01(b). 

6 M.D. Fia. L.C.R. 1.02. 


Judge Wm. Terrell Hodges is chief judge of the U.S. District Court, 
Middle District of Florida. David L. Edwards is chief deputy clerk and 
Susan H. Walsh is deputy clerk in charge. 
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7M.D. Fla. L.C.R. 1.03. 

8 M.D. Fla. L.C.R. 1.04. 

9 M.D. Fla. L.C.R. 1.05-1.06. 

10 M.D. Fla. L.C.R. 1.07. 

"M.D. Fla. L.C.R. 2.01-2.02. Applications 
available from the clerk’s office. 

12. M.D. Fla. L.C.R. 2.03-2.04. 

13 M.D. Fla. L.C.R. 2.05. 

4 M_D. Fla. L.C.R. 3.01. 

15 M.D. Fla. L.C.R. 3.03. 

16 M.D. Fla. L.C.R. 3.05. 

'7 M.D. Fla. L.C.R. 3.06. 
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'8 M.D. Fla. L.C.R. 3.07. 

'9 M.D. Fla. L.C.R. 3.08. 

20 M.D. Fla. L.C.R. 4.05, 4.06, 4.04, 4.02. 
21 M.D. Fla. L.C.R. 5.03. 

2 M.D. Fla. L.C.R. 5.04-5.05. 
23M.D. Fla. L.C.R. ch. 6. 

24 M.D. Fla. L.C.R. ch. 7. 

25 M.D. Fla. L.C.R. ch. 8. 

26 M.D. Fla. L.C.R. 8.02. 

27 M.D. Fla. L.C.R. 8.03-8.04. 
8 M.D. Fla. L.C.R. 8.03. 

29 M.D. Fla. L.C.R. 8.05. 


MIDDLE DISTRICT OF FLORIDA 
JUDICIAL WORKLOAD PROFILE 
STATISTICAL YEAR 1988 
ACTIONS PER AVERAGE ACTIONS NUMERICALSTANDING NUMERICAL STANDING 
JUDGESHIP PER JUDGESHIP AMONG NINECOURTS AMONG ALL 94 USS. 
(MIDDLE DISTRICT) (ALL U.S. DISTRICT OF THE ELEVENTH DISTRICT COURTS 
CATEGORY OF FLORIDA COURTS) CIRCUIT 
CIVIL CASES FILED 526 417 1 13 
CRIMINAL FELONY 77 51 3 14 
CASES FILED 
TOTAL CASES FILED 603 467 1 7 
PENDING CASES 480 466 1 39 
TERMINATIONS 588 462 1 8 
Table 1 
MIDDLE DISTRICT OF FLORIDA 
WORKLOAD GROWTH 1982-1988 
PERCENT 
CHANGE 
1988 
OVER 
1982 1983 1984 1985 1986 1987 1988 1982 
CIVIL CASES 3933 4351 4796 5217 4666 4697 4809 +23% 
FILED 
CRIMINAL 406 479 518 487 863 755 741 +83% 
CASES FILED 
FELONY 688 770 886 812 1264 1028 1354 +97% 
DEFENDANTS 
FILED 
PENDING 4470 4669 4734 4296 4524 4351 4615 + 3% 
CASELOAD 
(COMBINED 
CIVIL/CRIMINAL) 
Table 2 
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or 40 years for obsolescence, an institution that has survived 
for 168 years is indeed remarkable. This is particularly true 
when one considers the fact that the institution, the South- 
ern District of Florida, has been at the center of legal, social, 
and economic controversies throughout the decades of its exis- 
tence. The decisions of this court, and its 41 judges,' have pro- 
foundly affected the lives, liberty, and property of its citizens. 
Sprawling within the massive geographic area? encompassed 
within its borders, the district covers the southern half of the 
state from Ft. Pierce to Naples to Key West. It has grown from 
a few widely scattered sleepy 
Southern towns to a modern- 


n South Florida, where buildings are demolished every 30 


without having to travel great distances to the courthouse in 
Miami. Our district stretches over 285 miles from Ft. Pierce to 
Key West. In the past two decades, United States courthouses 
have been constructed at West Palm Beach, Ft. Lauderdale, and 
substantially expanded at Key West. In addition to the 11 active 
judges headquartered at Miami, three judges reside in Ft. Lau- 
derdale, one in West Palm Beach, and a proposal is pending for 
an additional judge at West Palm Beach. Court is held all year 
long by the resident judges in those cities. Key West and Ft. 
Pierce are still serviced by active judges who travel to those cities 
and hold court. Last year 33 trials were held in Key West and 
six in Ft. Pierce. 

In 1975 the Paul G. Rogers 


day massive metropolitan mega- 
lopolis. 


Two Decades of 
Explosive Growth 

It is with some trepidation 
that I describe the court in 1969 
as small, for in so doing I may 
be misinterpreted as being criti- 
cal of the people who labored 
here to uphold the cherished 
traditions of this institution in 
those days. Nothing could be 
further from my mind. By 
“small,” I refer to the fact that 
the court shared the post office 
facilities in Miami? and Key 
West* with five courtrooms and 
chambers in Miami and one in 
Key West. Miami was the only 
place with resident judges where 
court was held on a regular ba- 
sis. The five active judges would 
travel to other places in the dis- 
trict to hold court when they felt 
it was needed. 

In the late 1960’s, Judge Wil- 
liam O. Mehrtens traveled to 


The 
Southern 
District 
Florida 


by Chief Judge James Lawrence King 


Federal Building, containing two 
courtrooms, was completed in 
West Palm Beach. Construction 
on an additional magistrate 
courtroom and chambers has 
just been finished this year. Ar- 
chitectural plans have been pre- 
pared, and funds requested, for 
two district judge courtrooms 
and chambers on the second 
floor, bringing the total to six. 
In 1979 the United States court- 
house at Ft. Lauderdale was 
constructed containing four 
courtrooms and judges’ cham- 
bers. Between 1972 and 1979, tri- 
als were held in the old City 
Hall. Plans are under considera- 
tion for the construction of 
either a new United States court- 
house at Ft. Lauderdale, or a 
substantial enlargement of the 
present overcrowded facility. 

In 1983 an 11-story, $21 mil- 
lion courts building was added 
to the beautiful old courthouse 
at Miami, thus creating Federal 


Key West for one week settings 
every two or three months. This activity increased at a subse- 
quent point in his career. Judge Emett Choate, and later Chief 
Judge Charles B. Fulton, traveled to West Palm Beach for two 
weeks every six months. Occasional trips were made to Ft. 
Pierce by Judge C. Clyde Atkins. 

The judges of this court are committed, as a policy of the 
court, to try the cases where they arise. This commitment per- 
mits jurors, parties, witnesses, and lawyers to try cases locally 


Courthouse Square. In October 
of 1990, the City of Miami, in 
cooperation with G.S.A., will commence construction on a new 
nine-story building in the Federal Courthouse Square complex. 
This building will contain 204,094 square feet of courtroom and 
office space for the U.S. District Court, U.S. Court of Appeals, 
U.S. attorney, U.S. marshal, federal public defender, and related 
federal agencies. It will be connected by a bridge walkway over 
Northeast 4th Street to the existing 11-story tower. 

In November 1987 a new courtroom and judges’ chambers 


THE FLORIDA BAR JOURNAL/DECEMBER 1989 23 


| 
i 


were dedicated at the United States courthouse on Key West, 
increasing the capacity from the original one courtroom and 
chambers to three courtrooms. 


A Court in Transition 

The transformation of this court from a “small federal court” 
in 1969 to one of the busiest major metropolitan courts in Amer- 
ica in 1989 is reflected by the chart at the end of this article 
delineating the explosive growth of South Florida during these 
two decades. (See chart.) 


The Philosophy of the Court 

Lawyers, litigants, jurors, and citizens in the tens of thousands 
each year walk up the steps to enter the U.S. Courthouse in the 
heart of downtown Miami. As 
they ascend the steps, some 
pause to read the statement in- 
scribed over the entranceway: 
This court was created by Congress 
the year after Florida was acquired 
from Spain. President James 
Monroe appointed the first federal 
judges on May 19, 1821. Over the 
decades that followed these individ- 
uals have dedicated their lives to 
serving you — the people — with 
fairness and justice as God gave 
them the wisdom to perceive their 
duty. 


In these words we find the 
purpose of the court. 

But what is justice, and how 
does the court as an institution 
provide fairness and justice to its 
people? Any person, regardless 
of background, belief or status, 
has a constitutionally guaranteed 
right to the highest quality of 
justice from this, or any court. 
The judges of this court have 
dedicated their professional lives 
to upholding this principle, and 
the beliefs and expectations it 
has engendered in the hearts and 
minds of those who have, or will, 
look to the court for justice in the redress of perceived wrongs. 

But, has the court completely fulfilled its responsibility by 
providing only a forum in which the judges are honest, intelli- 
gent, and possessed of good judicial demeanor? We suggest that 
there is a greater responsibility, for the people have an immuta- 
ble right to these attributes in every judge, without question. 

Should not a judge also have sufficient time to consider his 
work carefully and possess the dedication and diligence to en- 
sure that cases assigned to him are heard in a timely manner?!! 

Examples of why this spirit of dedication is so vital in the 
administration of justice is to reflect for a moment on whether 
it is of any value to a person dying of asbestosis to know that 
when he finally gets to court he has the finest intellect in Amer- 
ica judging his case — if he dies before getting to court? Does it 
help a widow, raising small children, whose husband has per- 
ished in an airplane crash; thousands of immigrants about to 
be deported who believe they have a claim for asylum; out-of- 
work employees of a striking labor union; or any of the plethora 
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The Federal Sentencing Guidelines 
stand as a monument to legislative 
overkill. Congress, as usual, found 
a complex solution to a simple 
minor problem.The retraining and 
? implementation costs have been 
enormous. The additional burden 
on all federal courts is being felt. 
The supposed benefits remain 
illusory. As United States v. Bogle, 
689 F. Supp. 1121 (S.D. Fla. 1988) 
(Gonzalez, J., dissenting), noted, 
“[N]othing in the Constitution 
prohibit{s] the Congress from 
legislating unwisely.” Again, the 
cure proves worse than the disease. 


—Judge Jose A. Gonzalez, Jr. 


of other examples that could be suggested, to know that their 
judge, if and when they get to court, is honest, pleasant, and 
intelligent — only to realize that their court is so overworked 
or administered so poorly that their hope for a prompt resolu- 
tion of their case is many months or years away? 

Whether this spirit of dedication and hard work has achieved 
the ideal upon which Congress created this court in providing 
the highest degree of justice to the people of this district, we 
leave to you, the reader, to decide. It shall be the purpose of this 
article to state our principles, describe our work, and outline 
our institutional aspirations. 

No one has ever attempted to define the standards by which 
the excellence of a U.S. district court may be judged. A great 
deal of work performed by courts is so intangible as to defy 
quantitative analysis and precise 
definition. What, for example, 
makes the written opinion of a 
judge excellent, good, or aver- 
age? Is the quality of justice 
achieved in the ultimate resolu- 
tion of a given case better be- 
cause the case was tried in one 
week instead of two weeks, or 
conversely? Does it matter at all 
how long the case took to try? 
The correct answer to these que- 
ries is neither absolute nor sim- 
ple. 

Some things, however, are 
counted, catalogued, and pub- 
lished by the Administrative Of- 
fice of United States Courts, and 
thus we assume that, at least in 
the minds of some, a relevance 
to a basis for judging the effec- 
tiveness of a court exists, based 
on this data. We refer, of course, 
to the number of three-year-old 
cases a court has pending; the 
number of items listed on the 60- 
day list of matters under advise- 
ment; the number of death cases 
pending and unresolved for 
more than six months; hours in 
court; number of trials; and number of felony defendants annu- 
ally appearing before the court for administration under the 
Speedy Trial Act. In addition to the foregoing, our court sug- 
gests that any generalized litmus test would include evaluation 
of the court’s relations with the bar, bar evaluation of the bench, 
contribution to the administration of justice through legal writ- 
ing, lecturing, and work on committees of the Judicial Con- 
ference, the American Bar Association, state and local bar 
associations, and participation in training of law students, law- 
yers, and judges. 


The Work of the Court 

Civil Cases — The civil docket in the Southern District of 
Florida is current. Civil cases are being tried without delay, and 
more effectively than at any time since 1972 through 1977, when 
this court ranked first in the nation in the trial of civil cases.!2 
In the year ending June 30, 1988,!3 this district tried 325 civil 
(and 481 criminal) trials. 
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Three- Year-Old Civil Cases'4 — Well-established policy of the 
Judicial Conference of the United States, as embodied in Fed. 
R. Civ. P. 1, mandates trial of all federal cases within three 
years. This means that all cases filed before June 30, 1986, 
should be tried by June 30, 1989. 

Only 136 three-year-old cases!5 are pending in the Southern 
District today of the 4,470 civil cases filed in the preceding year. 
All except the 136 have been completed by trial, judicial ruling, 
or settlement. The median time was seven months, from filing 
to disposition, lower than the eight-month national average. In 
the past five years, the number of pending three-year-old cases 
has been reduced from 327 to 136. 

By contrast, the Southern District of New York has 1,232 
cases that are three years or older; Illinois Northern has 801; and 
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cases filed and cases that go to trial. 

Nationally, 17 percent of indicted defendants go to trial rather 
than plead guilty. In the Southern District of Florida 45 percent 
of all defendants proceed through the entire trial process to jury 
verdict.2! This means the criminal caseload of a federal judge in 
the Southern District of Florida is three times heavier than that 
of most federal courts. 

For fiscal year 1988, the number of criminal defendants who 
had jury trials in the Central District of California (162), North- 
ern District of Illinois (53), Eastern District of New York (139), 
Southern District of New York (163), District of New Jersey 
(60), and the Eastern District of Pennsylvania (84) totaled 661. 
By contrast, the number of criminal defendants who had jury 
trials in the Southern District of Florida was 620.72 These figures 


California Central has 930.'° The 
Northern and Middle Districts 
of Florida have, as you would 
expect, excellent records with 
only 57 ~nd 138 cases respec- 
tively. 

The perception of reality often 
becomes reality itself. A myth 
becomes established as truth if it 
is genuinely perceived by enough 
individuals to be the truth. How 
many of you have heard some- 
one say, “Don’t file a civil case 
in the Southern District of Flor- 
ida or remove one from state 
court because they are so back- 
logged with the heaviest criminal 
caseload in America that they 
will never be able to reach your 
case”? 

In reality, the number of 
three-year-old civil cases pending 
in the Southern District of Flor- 
ida is the lowest of any major 
metropolitan court in America. 
We have 109 civil cases pending 


These Federal Sentencing 
Guidelines effect a shift in 
legislative policy from rehabilitation 
and indeterminate sentences to 
uniformity in sentencing. The result 
is to reduce the discretion of the 
district judge. This Congress has a 
right to do as Mistretta v. United 
States, 109 S.Ct. 647 (1989), holds. 
To be sure, there are escape 
hatches. A district judge can impose 
a sentence above or below the 
prescribed ranges provided the 
judge articulates reviewable 
aggravating or mitigating 
circumstances, not adequately 
considered by the Sentencing 
Commission in setting the 
guidelines. 


—Judge C. Clyde Atkins 


are more startling when one con- 
siders that the six other districts 
combined have 115 district 
judges, yet the Southern District 
of Florida tries the 620 criminal 
defendants with merely 15 
judges. 

The logical explanation for 
this striking difference in trials is 
the tendency for the serious drug 
cases to involve multiple defen- 
dants and heavy penalties.2 


Death Cases 

Federal habeas corpus peti- 
tions by persons on death row, 
whose warrants of execution 
have been signed by the gover- 
nor of the State of Florida, re- 
ceive the highest possible priority 
of consideration under federal 
law. These cases have become an 
increasingly substantial part of 
the work of this court and, as a 
matter of court policy, are han- 
dled by Art. III district judges 


today that are as old as three 
years, in a court that receives 
4,500 civil cases per year. 

Criminal Cases — The 35 
grand juries in this district!” indicted 2,769 people in fiscal year 
1988. Approximately 3,374 have been indicted in fiscal year 
1989. This resulted in 481 criminal trials in the 12 months ending 
June 30, 1988,!8 involving 7,480 hours in court, plus an addi- 
tional 4,000 hours in suppression, evidentiary, sentencing, and 
other hearings. (See chart.) 

The chart at the end of this article clearly shows that the 
Southern District of Florida tried more cases, processed more 
felony defendants, and spent more hours in court last year than 
any metropolitan federal court, regardless of the size of the court 
or the number of the judges. For example, the Southern District 
of New York with 27 judges tried fewer cases, disposed of fewer 
felony defendants, and spent fewer hours in court per judge, 
than did this court with 15 judges. 

The raw numbers only tell part of the story. To really under- 
stand the gross disparity in the number of judges provided by 
Congress for courts with heavy criminal caseloads and other 
federal courts, one must understand the relationship between 


without reference to United 
States mayistrates. 
In most instances, these peti- 
tions are filed shortly before the 
scheduled execution of the petitioner, thus requiring the issuance 
of a stay of execution to permit careful consideration of the 
merits of the petition. In years gone by, the case sometimes 
remained in a stayed posture up to several years. 

In 1984 this court addressed the problem and determined that 
as a matter of policy, given the high priority of such cases, they 
would be disposed of by the assigned judge within six months. 
Since adoption of this policy, this court has maintained a cur- 
rent status with reference to these serious cases. 

Shakespeare’s admonition of “neither a borrower, nor a 
lender be””4 is established court policy in this district with re- 
spect to borrowing visiting judges from other districts, and is a 
factor in considering whether a court is accomplishing its man- 
date of service to the people in an effective manner. 

This court, between June 1982 and March 1983, had to bor- 
row 28 judges for one month each, or a total of two years and 
four months of visiting judge time. Although we shall always 
be eternally grateful to the fine judges who came to this court 
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Rather than dealing with the issues of 
litigation, crowded court dockets, and over- 
worked and underpaid federal judges, I would 
like to discuss two areas which The Florida Bar 
needs to address. 

The first is our responsibility to participate 
in the training of our law students. Although 
more and more emphasis is placed by the 
law schools on the more practical aspects 
of the practice of law, there is far too little parti- 
cipation by the active members of the Bar. 
There have been established limited student 
intern programs in the public sector during the 
school year with an extension into the summer 
months. Private law firms have afforded 
an opportunity to a small number of students 
to work in their offices. Many of these 
students are paid at exaggerated and 
sometimes unrealistic salaries. 

These programs do not reach the vast 
majority and certainly bypass many individuals, 
who, because of financial needs, are required 
to seek employment in other fields. This 
need can only be met by an organized effort 
by The Florida Bar in conjunction with the 
active participation of judges and law firms. 

This last summer, I, together with other 
members of the Southern District of Florida, 
participated in a program involving students 
of the University of Miami, sponsored by 
the Dade County Bar Association and the 
university, and supervised by Gary Siplin. 
Each had interns who were paid an hourly 
wage, but given the opportunity to work in 
an atmosphere conducive to furthering their 
legal education. This program could not have 
been a success but for the financial assistance 
that was given. The Florida Bar should dedicate 
itself to achieving such programs’ availability. 

There is a second area of concern just as- 
compelling. Throughout the years, a segment 
of the Bar has always accepted the respon- 
sibility to dedicate time to assist those less 

fortunate. With the amount of public 
assistance set aside to fund the delivery of legal 
aid to these people, most of the essential 
needs of the poor, elderly, mentally ill, and men- 
tally retarded were met. This is not true today. 

A segment of the Bar continues to render 
legal assistance to these unfortunates. 
However, the void created by the termination 
of public assistance has not been met. 

Each of us took an oath: “f will never 
reject, from any consideration personal to 
myself, the cause of the defenseless or 
oppressed, or delay any person’s cause for 
lucre or malice. So help me God.” 

We, as members of this distinguished 
profession, must rededicate ourselves 
to that principle. 

—Judge Eugene P. Spellman 
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to help, we decided to handle our own work in the future as a 
matter of court policy. Since April 1, 1987, we have followed 
this policy and not used visiting judges from other districts. 

One of the major factors in deciding to adopt such a policy 
was the view of the lawyers practicing in our court. It is under- 
standably difficult for lawyers to try cases before judges who are 
not known to them and who are only in the district for a short 
time before returning home. Let me emphasize the bar was not 
critical of these fine judges who assisted us during that period 
of time. 

With respect to “lending”: Judge Thomas E. Scott served as 
a visiting judge in the Middle and Northern Districts of Florida 
last year, on nine separate occasions, for a total of over eight 
weeks. In the past, judges from those courts have been most 
generous and cooperative with our district in those years when 
we needed help. 


Cooperation with the Bar and State Courts 

Although it is for others to judge, we believe that the coopera- 
tion that presently exists between the 23 bar associations, nine 
state circuit courts, and the state appellate courts of our district, 
and this court is the best that it has ever been. There is full and 
free flow of discussion between the lawyers and judges involved. 
There is complete cooperation to solve the problems that occa- 
sionally arise between these various segments of our legal com- 
munity. We serve on each other’s committees; we fully 
participate in each other’s continuing legal education programs, 
seminars, and meetings; and exchange hundreds of hours of 
time annually to make the system of justice in South Florida 
work smoothly and effectively. 

Although there are many examples,?> such as the service 
rendered by Chief Circuit Judge Gerald T. Wetherington as 
chairman and Robert L. Dube as a member of the last three 
magistrate selection committees for this district. They have con- 
tributed many hours on this very vital work for the federal 
court. 

In an attempt to alleviate problems the bar was having when 
a lawyer would be scheduled in two trials at the same time 
before different judges, a written agreement was entered into 
between the judges of the several courts in this district to estab- 
lish priority of attendance under these circumstances. The rule, 
simply stated, holds that the court that sent the first written 
notice of trial or hearing has, in most instances, priority over the 
lawyer’s scheduled appearance. The various court jurisdictions 
honor the rule and thus relieve the lawyer from being in two 
places at the same time. 

On May 2, 1985, this district, in cooperation with the bar 
associations of Dade, Broward, Monroe, Palm Beach, and Col- 
lier counties formed a committee to act as liaison between the 
members of the bar and the judges of this court. 

The mandate of the committee was to receive, discuss, and 
screen, on a confidential basis, complaints and suggestions from 
lawyers concerning any problem that any attorney in the South- 
ern District may have with judges, rules, policies, or practices 
of the district. The chairman of the committee then meets with 
the court and, without revealing the name of any lawyer who 
has lodged a complaint, tells the judges the problem of the 
lawyer. No judge serves on the committee and the work of the 
committee is completely confidential. This system provides a 
structured, formalized process for bringing to the attention of 
the court the problems of the bar. As far as we are aware, this 
procedure is unique to this district. 


a 


Invaluable advice, assistance, and counsel is rendered by over 
50 lawyers of this district who serve on the Rules, Bar Admis- 
sions, Bench-Bar Liaison, Law Clerk and Intern, Executive, and 
other committees of the court. We are indeed grateful for the 
splendid cooperation of the numerous volunteers who give so 
freely of their time when called upon to assist with the work of 
the court. 

In 1979, the Southern and Northern Districts of Florida were 
selected by the Judicial Conference of the United States to par- 
ticipate in a program designed to improve standards of practice 
in federal courts. Each of the 94 district courts was given the 
choice, on a court-by-court basis, as to whether the bench and 
bar of that court believed that the suggested methods of im- 
provement of advocacy were desirable for their particular 
district. 

The Southern District of Flor- 
ida looked to its bar to make 
that decision. Twenty-one mem- 
bers of the bar associations, law 
schools, and public interest law- 
yer groups were appointed to 
study the problem. This commit- 
tee included three past presidents 
of The Florida Bar, several law 
school professors, and a number 
of practitioners specializing in 
trial work in federal court. No 
judges served on the committee. 

The bar committee met, dis- 
cussed the problem, drafted a 
bar admission rule, and recom- 
mended the rule to the court. 
After public hearing and careful 
deliberation, the court adopted 
the rule and it governs the ad- 
mission of practice in the South- 
ern District today. More than 
6,000 lawyers have complied 
with the adomission standards 
set by this rule and have been 
admitted to practice in the 
Southern District of Florida 
since adoption. 

Space does not permit, as 
interesting as it might have been, the inclusion of a reference to 
the many historic trials that have taken place in this district since 
the court was created in 1821. It is fair to say that the federal 
judges of Florida, Northern, Middle, and Southern, have been 
on the cutting edge of American law, ruling on the massive legal, 
social, economic, and procedural problems presented by migra- 
tion to these shores of Cuban, Haitian, and Nicaraguan refugees, 
by the discovery of sunken Spanish treasure located in the wa- 
ters off both coasts of Florida and, of course, by the incredibly 
complex legal issues involving criminal law, the Speedy Trial 
Act, and sentencing guidelines evolving out of the drug smug- 
gling cases. These have been interesting cases and the life of a 
federal judge in Florida is far from dull. 

We hope that you agree that we have kept faith with the 
people and discharged the work of the court with fairness and 
justice. 

' Territorial judges: William P. Duval, Eligius Fromentin, Joseph 
L. Smith, William W. Blair, Augustus B. Woodward, Thomas Randall, 


{The Southern District of Florida] 


Particularly in the past several years, . 
the federal courts in Florida have made 
a concentrated effort to deal with an 
ever increasing caseload, and to a large 
part we have been successful. However, 
Congress continues to broaden our 
jurisdiction to include new areas of 
statutory law, such as ERISA and 
Social Security reviews. These new 
statutory areas, in combination with 
our burdensome criminal caseloads, 
present a difficult case management 
problem. To render the best possible 
justice to all litigants, we need counsels’ 
cooperation by producing the best 
possible work product, resolving minor 
problems with opposing counsel, and 
demonstrating some tolerance 
concerning trial calendars. In the end, 
we believe the quality of both the 
procedural and distributive justice 
administered by Florida federal courts 
is the best in the United States. 


—Judge Thomas E. Scott 


James Webb, Richard C. Allen, William Marvin, Samuel W. Carmack. 

District judges: John A. Bingham, T. Jefferson Boynton, John M. 
McKinney, James W. Locke, John M. Cheney, Rhydon M. Call, Lake 
Jones, Alexander Akerman, Halsted L. Ritter, Louie W. Strum, John 
W. Holland, William J. Barker, Curtis L. Waller, George W. 
Whitehurst, Bryan Simpson, Emett C. Choate, Joseph P. Lieb, William 
A. McRae, Jr., David W. Dyer, George C. Young, Charles B. Fulton, 
William O. Mehrtens, C. Clyde Atkins, Ted Cabot, Joe Eaton, Peter 
T. Fay, James Lawrence King, Norman C. Roettger, Jr., Sidney M. 
Aronovitz, William M. Hoeveler, Jose A. Gonzalez, Jr., James C. Paine, 
James W. Kehoe, Eugene P. Spellman, Edward B. Davis, Alcee L. 
Hastings, Lenore C. Nesbitt, Stanley Marcus, Thomas E. Scott, William 
J. Zloch, Kenneth L. Ryskamp. 

2Florida was purchased from Spain on February 22, 1819, and 
Congress provided for two Territorial Superior Courts. The Superior 
Court for East Florida held court at St. Augustine and the Superior 
Court for West Florida held court at Pensacola. In 1847, after Florida 
became a state two years earlier, 
Congress created a Northern and 
Southern U.S. District Court of 
Florida. The Southern District en- 
compassed all of that area lying 
south of a line drawn from east to 
west, north of Charlotte Harbor. In 
1962 the Middle District of Florida 
was created. In 1989 Collier, Hendry, 
and Glades counties were shifted by 
Congress from the Southern District 
to the Middle District of Florida. 
For many years the headquarters of 
the court was Key West. This was 
later shifted to Jacksonville, where 
it remained until the creation of the 
Middle District in 1962. The pre- 
sent headquarters of the court is 
Miami. 

3 Dedicated June 30, 1933. A 
U.S. courthouse two blocks south of 
the present courthouse at Miami was 
used from 1914 until 1933. 

4 Dedicated in 1933. The same 
set of architectural plans was used 
for the Key West, Miami, and Ft. 
Myers courthouses in the same pe- 
riod of time. Ft. Myers was part of 
the Southern District until 1962. 

5 Chief Bankruptcy Judge 
Thomas C. Britton and his 
colleagues, Sidney Weaver and A. 
Jay Cristol, handled 1,841 petitions 
and 347 Ch. 11 filings per judge last 
year. By contrast, the six bankruptcy 
judges in the Southern District of 
New York handled 601 petitions and 
70 Ch. 11 cases. 

6 Chief Magistrate Charlene H. Sorrentino, Magistrates Peter R. 
Palermo, Samuel J. Smargon, William C. Turnoff, Lurana S. Snow, 
Linnea R. Johnson, Ann E. Vitunac, part-time Magistrates Hugh J. 
Morgan and J. Michael Brennan presently serve. 

7 This district has the largest probation office in the United States. 

8 This district is second only to the District of Columbia in deputy 
marshal strength because of the extraordinarily heavy volume of crimi- 
nal cases and prisoner processing. Currently approximately 75 prisoners 
are transported 60 miles, three times a day, from the Metropolitan 
Correctional Center to court. 

9 This was the third highest transcript-producing court in the nation, 
second only to Southern District of New York with 31 court reporters 
who transcribed 419,672 pages, and the Northern District of Hlinois with 
23 reporters plus 6 electronic sound operators who generated 294,627 
pages. 

'© All budgets were processed in 1969 by the Administrative Office 
of U.S. Courts. 

1! The Federal Rules of Civil Procedure mandate this in the following 
language: “These rules govern the procedure in the United States district 
courts in all suits of a civil nature . . . . [TJhey shall be construed to 
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secure the just, speedy, and inexpensive deter- 
mination of every action.” Fep. R. Civ. P. 1. 

'2 Fed. Ct. Management Statistics., Adm. 
Office U.S. Cts., 1972-1977. 

13 The most recent published statistics from 
the Administrative Office of U.S. Courts are a 
year old. They are published once a year for the 
12-month period ending June 30, 1988. 


'4The 94 U.S. district courts report three- 
year-old-case data to the Administrative Office 
of U.S. Courts in July of each year. This data 
is published a few months later. Quarterly sum- 
maries are published in September, December, 
and March. 


——{ The Southern District of Florida }— 


'S Report dated July 31, 1989, Clerk of 
Court, Southern District of Florida, to Admin- 
istrative Office of U.S. Courts. 

'6 Report of July 14, 1989, the Administra- 
tive Office of U.S. Courts. 


7 Nationally, only two districts have more 
grand juries: New York Southern (50) and New 
York Eastern (47) in fiscal year 1988. These 97 
grand juries indicted 2,775 people in New York 
in fiscal year 1988. 

'8 Federal Court Management Statistics, Ad- 
ministrative Office of U.S. Courts, 1988. 


'9 Annual Report of the Director of the Ad- 
ministrative Office of the United States Courts, 


1988, C-7 Table. 

2 Administrative Office of the United States 
Courts, Trials Statistical Reporting System 
Quarterly Total Hours Activity Report for: 12- 
month Period Ending June 30, 1988. 

21 U.S. Atty. Stat. Rep., Table 36, published 

Department of Justice, fiscal year 1988. 

22 Id. at Table 4. 

23 These figures probably apply as well to the 
Northern and Middle Districts. 

24 SHAKESPEARE, HAMLET, Act I, Scene iii. 

5 Judge Peter T. Fay, in 19 years of federal 
judicial service as a judge of this court and the 
Court of Appeals, has been an unfailing tower 
of strength, support, and wise counsel. 


SOUTHERN DISTRICT OF FLORIDA 


20-YEAR COMPARISON OF CASELOADS 


BAR MEMBERSHIP 


DISTRICT JUDGES 
BANKRUPTCY JUDGES 
MAGISTRATES 
U.S. ATTORNEY 
PUBLIC DEFENDER 
COURT EXECUTIVE 
CLERK OF COURT 
BANKRUPTCY CLERK 
PROBATION 
U.S. MARSHAL 
SECURITY OFFICERS 
PRETRIAL SERVICES 
COURT REPORTERS 
PAGES OF TRANSCRIPTS 


GRAND JURIES 
CRIMINAL FILINGS (CASES) 
CIVIL FILINGS (CASES) 
TOTAL TRIALS 

TRIALS PER JUDGE 

TRIALS MORE THAN 20 DAYS 
JURORS 

NEW CITIZENS 

BUDGET 


UNKNOWN 


1 
536 
1,668 
55 
11 
1 (25 days) 
2,212 
3,362 
UNKNOWN!” 


53 
9 (458 days) 


> 


14,247 
$29,660,240 


JUDGES DISTRICT 


CIVIL AND CRIMINAL TRIALS 


COMPLETED AND HOURS IN COURT 


Statistical Reporting Period July 1, 1987 to June 30, 1988 


HOURS 
TRIALS” TOTAL HOURS IN COURT” PER TOTAL 
CRIM. TRIALS CIV. CRIM. JUDGE DEFS. 


15 FL, S 


19 PA, E 573 
27 NY, S 494 
22 CA, C 384 
13 TX,S 275 
20 IL, N 336 
12 NY, E 239 
13 LA, E 396 
15 MI,E 318 
NJ 


3,983.5 


135 708 8,989.5 
175 669 8,677.5 
270 654 6,625.5 
345 620 3,153.0 
198 534 5,454.5 
244 483 3,262.0 
67 463 4,319.5 
95 413 6,067.0 
3,465.0 


7,480.0 764.0 3,453 


2,739.5 617.0 768 
8,414.5 633.0 2,234 
3,783.5 473.0 2,236 
2,748.5 454.0 3,307 
4,156.0 480.5 1,425 
5,489.0 729.0 1,814 
679.5 384.5 666 
22715 556.0 1,078 
3,068.5 467.0 1,096 
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4,905 16,355 
5 15 
0 
0 7 
15 152 
| 0 2 oe 
0 2 
17 102 
5 35 
9 1937 
17 908 
0 39 
0 29 z 
5 17 
224,650° 
35 
1,515 
4,515 
27,199 


SOUTHERN DISTRICT JUDGES — (seated, from left) Jose A. Gonzalez, Jr., Sidney M. Aronovitz, C. Clyde Atkins, Chief Judge James Lawrence King, 
Norman C. Rotteger, Jr., William M. Hoeveller, James C. Paine; (standing) William J. Zloch, Stanley Marcus, Alcee L. Hastings, Eugene P. Spellman, 
James W. Kehoe, B. Caria, Lenore C. Thomas E. Scott, Kenneth L. 


MIDDLE DISTRICT JUDGES — (back row, from left) Chief Judge Wm. Terrell Hodges, G, Kendall Sharp, John H. Moore II; (middle row) William J. 
Castagna, Elizabeth A. Kovachevich, Susan H. Black, George C. Carr; (inset) Ben Krentzman, Patricia C. Fawsett, George C. Young. 


NORTHERN DISTRICT JUDGES — (seated, from left) Roger Vinson, Senior Judge Winston E. Arnow, Magistrate Susan Novotny; (inset) Maurice * 
Paul, Bankruptcy Judge Lewis M. Killian, Magistrate William C. Sherrill, Chief Judge William Stafford. 


EDERAL COURT MOTION 
PRACTICE: CIVIL PROSE 
AND PROCEDURE 


by Jeanne T. Tate 


The storm of litigation that has swept 
this country in the last decade has bur- 
dened the federal judiciary with an over- 
whelming caseload. As a result, it has 
become increasingly important for counsel 
to adhere to the local guidelines which fa- 
cilitate the efficient disposition of cases, 
and to communicate effectively with a 
court that has precious little free time. 
While there are no universal methods of 
achieving these objectives, counsel will be 
best prepared to meet the problems of 
modern litigation by mastering the follow- 
ing skills. 

One of the most egregious faults of 
counsel practicing in federal court is re- 
flected in the large number of instances 
when the local rules are disregarded. 
Court personnel and the judiciary gener- 
ally consider counsel’s compliance with 
the rules axiomatic, especially the local 
rules, which are promulgated with the as- 
sistance and advice of the district judges. 
Counsel’s failure to follow the rules invari- 
ably lessens the credibility of counsel’s 
presentation and provides fertile grounds 
for attack by an adversary. 


The rapid proliferation of local rules 
and their extraordinarily diverse subject 
matter require a keen awareness of the 
rules. Even the most seasoned federal 
court practitioner frequently reads and 
references the local rules prior to filing 
motions and supporting memoranda in 
federal court. Extra precautions must be 
taken in handling a case filed in a federal 
district and outside your own district. Al- 
though a more uniform local procedure 
throughout all of Florida would be more 
consistent with the avowed purpose of the 
federal rules in promoting simplicity and 
predictability,! the simple fact of the mat- 
ter is the local rules in the three Florida 
district courts are widely divergent and 
sometimes conflicting.” 

One of the more prevalent distinctions 
between the local district rules in Florida 
as they pertain to motion practice relates 
to the need for counsel conferences. In the 
Northern District, counsel for the moving 
party is required to certify that he has con- 
ferred with opposing counsel in a good 
faith effort to resolve by agreement the 
issues raised in any motion filed with the 
court.3 In contrast, counsel conferences are 
only necessary in the Middle and Southern 
Districts for motions to compel and for a 
protective order.‘ 

Another important local distinction 
exists with the need for supporting 
memoranda. In the Middle District, a le- 
gal memorandum with a citation of 
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authorities in support of the requested 
relief must accompany every motion,> 
whereas both the Northern District and 
Southern District exempt a number of 
motions from the memoranda require- 
ment including motions to withdraw or 
substitute counsel, motions for continu- 
ance, motions for extension of time to 
complete discovery and motions for out- 
of-state process.® While all the districts 
permit an opposing memorandum to be 
filed within ten days after being served 
with a motion, the Southern District is 
unique in allowing a movant, within five 
days after service of an opposing memo- 
randum of law, to serve and file a reply 
memorandum in support of the motion.’ 
The reply memorandum is strictly limited 
to rebuttal of matters raised in the adver- 
sary’s memorandum, and no reargument 
is permitted. The Southern District is also 
unique in requiring the court to set a hear- 
ing On any motion or other matter which 
has been pending and fully briefed with 
no hearing set for a period of 90 days or 
longer. As a prerequisite to obtaining this 
hearing, counsel must file a notice of the 
motion’s pendancy at the expiration of 60 
days.® 

Both the Middle and Southern Districts 
impose a 20-page limitation on all briefs 
or legal memoranda,’ with the exception 
that a reply memorandum in the Southern 
District cannot exceed 10 pages.!° Submis- 
sion of a brief in excess of this page limita- 
tion normally results in automatic 
rejection by the clerk. The Northern Dis- 
trict has no page limitations, but counsel 
should take heed to the judiciary’s recur- 
ring complaint that briefs are not brief. 

Other localized rules exist, such as the 
Middle District rule that the first pleading 
filed on behalf of any party represented 
by counsel must be signed by at least one 
attorney in his individual name with the 
designation “trial counsel” or the equiva- 
lent.'! Thereafter, and until further notice, 
the designated attorney is responsible for 
the case and is deemed to have full author- 
ity to conduct all proceedings including 
trial. In the Southern District, all plead- 
ings, motions, and other papers which are 
filed must be accompanied by a clear 
conformed copy.!2 


_ Too often the court is saddled with the 
task of reading and digesting a 20-page 
memorandum before learning the scope of 
the relief requested, or the reasons the re- 
quested relief should be denied. Persuasive 
writing requires an early revelation of 
counsel’s intended objective so that the 
judge can be guided through a logical 


Counsel should 
take heed to 
the judiciary’s 
recurring 
complaint that 
briefs are not brief 


analysis and conclusion. Brevity and 
clarity at this juncture are crucial. 

The importance of formulating a con- 
cise statement of the facts cannot be over- 
stated. The judge’s overpowering caseload 
necessarily precludes intimate familiarity 
with every case, and a review of the entire 
pleadings file should not be required to 
understand the background of the issues 
presented. It almost goes without saying 
that the statement of the facts should be 
straightforward and complete, as a biased 
or misleading presentation will undermine 
counsel’s integrity and persuasiveness. 
While it is important to emphasize facts 
favorable to a party’s position, material 
unfavorable facts should also be men- 
tioned and explained. 

The principles of primacy and recency 
may be properly debated in psychology, 
or perhaps in assessing a lengthy jury trial, 
but it is a critical mistake to save the 
strong points for last when composing a 
memorandum of law. Counsel should viv- 
idly demonstrate the cogent factors in sup- 
port of counsel’s client’s position, and 
avoid a shotgun approach which dilutes 
the strength of the entire memorandum. 
This can be done most effectively by 
putting your best argument first. 

Take the extra time that is necessary to 
write a shorter, more concise memoran- 
dum. This can be accomplished easily by 
using short sentences and eliminating re- 
dundancy, which in turn will improve 
awkward construction and break complex 
points into two or more thoughts. A suc- 
cinct memorandum will undoubtedly be 
appreciated by a judge who is confronted 
daily with the terminal verbosity of 
lawyers. 

Other considerations in keeping your 
memorandum brief include: 
® Consistently abbreviate references to 
the parties, such as buyer or plaintiff (not 
“buyer Jones” or “ defendant Jones”) 
© Define concepts or events that are re- 
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peated in your memorandum, by referring 
to the 1986 Agreement of Sale and Pur- 
chase between XYZ Corp. and Amex, Inc. 
as “purchase contract.” 

® Use active and impact verbs as op- 
posed to passive ones. 

@ Avoid the proliferation of Latin words 
and the use of herein, hereto, hereinafter, 
aforementioned, therein, therewith, 
wherein, and the like. These words are dis- 
tracting and unnecessary. 

© Avoid capitalization of any word that 
is not capitalized in nonlegal writing. Ex- 
cessive use of capital letters makes reading 
more difficult without any offsetting 
benefits. 

® Edit out legalese and archaic language 
which jeopardize the clarity of your com- 
munication. 

Motions and accompanying memo- 
randa should be extensively proofread for 
content, proper citation, punctuation, and 
spelling or typographical errors. Gram- 
matical mistakes and misspellings indicate 
that inadequate preparation and attention 
was given to the brief, and often lead to a 
subconscious suggestion that the author’s 
efforts are deficient. At best, these mis- 
takes irritate the federal court and distract 
the judge from consideration of the more 
important and substantive aspects of the 
case. 

Aside from professional embarrass- 
ment, devastating results will likely occur 
when opposing counsel has the opportu- 
nity to advise the court that his adver- 
sary’s legal authorities have been 
overruled or seriously questioned. Be sure 
to Shepardize all citations immediately be- 
fore the final memorandum is printed, and 
include all subsequent case history. It is 
even a good idea to include copies of for- 
eign materials and other authorities which 
may not be readily referenced in the 
federal court library.!3 

Although string citations are frequently 
used ii. federal court memoranda, counsel 
would be better advised to select a few 
cases written by the circuit or district 
court in which the case is pending, and 
cite these cases as authority. Lengthy cita- 
tions, as well as footnotes, disrupt the con- 
tinuity of the argument being made in the 
memorandum, and create a nuisance if 
not convincingly supportive of the propo- 
sitions asserted. If sparingly used, string 
citations may be persuasive, provided they 
are coupled with an explanatory paren- 
thetical highlighting the relevance of the 
citation. 

While there is a marked difference 
between the policies, practices, and 
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philosophies of each of the three district 
courts in Florida, as well as the individual 
judges that comprise those districts, there 
is a universal sentiment that the large vol- 
ume of cases today and the enormous 
complexity of the law require counsel to 
write effectively and efficiently. Adherence 
to the recommendations in this article will 
facilitate this effort.'40 


'Fep. R. Civ. P. 1 

2The House’s Subcommittee on Courts, 
Civil Liberties and the Administration of Jus- 
tice, and the Judicial Conference of the United 
States Committee on Rules of Practice and 
Procedure are examining the problems created 
by the promulgation of diverse local rules. This 
is the first exhaustive federal study of local 
tules since the 1940 Knox Committee study. 

3 Local Rule 6(B), Northern District of 
Florida. The certification must be filed with the 
court at the time of filing the motion or within 
three days thereafter. 

4 See Local Rule 3.04(a), Middle District 
of Florida; Local Rule 1017, Southern District 
of Florida, respectively. 

5 Local Rule 3.01(a), Middle District of 
Florida. 

6 See Local Rule 6(A) Northern District of 
Florida; Local Rule 10A, Southern District of 
Florida, respectively. The local rules in the 
Northern District also state that if a motion 
requires consideration of facts not appearing 


in the record, affidavits, photographs, and 
other documentary evidence should be 
filed. Local Rules 6(A) and 6(C), Northern 
District of Florida. 

7Local Rule 10C, Southern District of 
Florida. The Middle District’s rules emphasize 
that no additional briefs or legal memorandum 
directed to any written motion are to be filed 
or served by any party unless requested by the 
court. Local Rule 3.01(b), Middle District of 
Florida. This rule is frequently violated by 
counsel who seek leave to file a reply memoran- 
dum, attaching a copy of the proposed memo- 
randum. 

8 Local Rule 10B3, Southern District of 
Florida. 

9 See Local Rule 3.01(c), Middle District 
of Florida, and Local Rule 10C, Southern Dis- 
trict of Florida, respectively. 

Local Rule 10C, Southern District of 
Florida. 

Local Rule 1.05(c), Middle District of 
Florida. 

!2Local Rule 7, Southern District of Flor- 
ida. 

3In the Middle District, Judge Elizabeth 
Kovachevich has a standing order which re- 
quires counsel to submit copies of all cases cited 
in any pleading, memoranduin of law or mo- 
tion filed, discovery excepted. While the use of 
standing orders is not prevalent in Florida, as 
it is in other states, counsel should check for 
their existence with the assigned judge. 

'4 One of the best books to read for improv- 
ing your legal writing is Strunk & White, The 
Elements of Style (3d Ed. 1970). 


Jeanne T. Tate practices commercial 
litigation, appellate and adoptions liti- 
gation with Shackleford, Farrior, 
Stallings & Evans, P.A., Tampa. She 

received her B.S. degree with honors 
in criminal justice and public relations 
in 1978 from the University of Florida 
and J.D. degree with honors in 1981 
from that same university. Ms. Tate is 
a barrister with the American Inn of 
Court LII and member of the 13th Ju- 
dicial Circuit Nominating Commission. 
She is president of the Young Lawyers 
Division of the Hillsborough County 
Bar Association. 


Jury Instructions Like These Used To Be Hard To Come By 


Matthew Bender's new Florida Forms of Jury Instruction goes beyond the standard instructions promulgated in 
Florida to provide general civil, tort, and contract instructions covering every area of civil litigation. In addition to 
forms for virtually every civil action -- personal injury, products liability, malpractice, or breach of contract -- you'll 
have expert guidance for drafting the most accurate, persuasive instructions possible. 


Florida Forms of Jury Instruction is written by Florida 


practitioners and reviewed by active appellate and retired 
trial court judges. Each instruction is accompanied by alter- 
natives for tailoring instructions to the facts of your case 
and locale, the case or statutory authority supporting the 
form, legal background, and information on when and how 


the instruction should be used. 


So, for an unparalleled collection of proven instructions 
and expert practical guidance for planning court strategy, 
consult Florida Forms of Jury Instruction. Find out how 
easy it is to obtain outstanding jury instructions by simply 
contacting your Matthew Bender representative, or phone 


800-223-1940. 


Matthew Bender 


11 Penn Plaza, N.Y,N.Y, 10001 


Expert resources for leading professionals 
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MERITLESS CLAIM: SUMMARY 
JUDGMENT IN THE FEDERAL 
COURTS AFTER CELOTEX, 
ANDERSON, AND MATSUSHITA 


by Paul E. Lund 


A Florida attorney who rarely ventures 
from the county courthouse may be sur- 
prised to learn that summary judgment 
procedure is alive and well in the federal 
courts. In a trio of rulings issued in 1986 
— Matsushita Electric Industrial Co. v. 
Zenith Radio Corp., 475 U.S. 574 (1986); 
Anderson v. Liberty Lobby, Inc., 477 U.S. 
242 (1986); and Celotex Corp. v. Catrett, 
477 U.S. 317 (1986) — the United States 
Supreme Court revived what long had 
been perceived as an ailing patient and 
stressed the importance of summary judg- 
ment procedures as a means of “isolat[ing] 
and dispos[ing] of factually unsupported 
claims or defenses.”! 

Before 1986, litigants who filed motions 
for summary judgment in federal court 
often were greeted with responses to the 
effect that summary judgment was “usu- 
ally a waste of time and should be 
discouraged.”? In the 1986 trio, however, 
the Supreme Court served notice that this 
hesitancy was misplaced. The 1986 rulings 
reflect a marked change of philosophy. 
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The Court emphasized that summary 


judgment procedure should be regarded 


“not as a disfavored procedural shortcut, 
but rather as an integral part of the Fed- 
eral Rules as a whole, which are designed 
‘to secure the just, speedy, and inexpensive 
determination of every action.’ 

The Court emphasized that the “plain 
language” of Rule 56(c) mandates the en- 
try of summary judgment, after adequate 
time for discovery and upon a properly 
supported motion, against a party who 
fails to make a showing sufficient to estab- 
lish the existence of an element essential 
to that party’s case, and on which the 
party will bear the burden of proof at 
trial.4 At the same time, however, the 1986 
cases also discussed the limitations that 
apply to use of summary judgment 
procedure. 

This article will explore the most impor- 
tant aspects of the 1986 Supreme Court 
trilogy, from the standpoints of both the 
party who may be filing a motion for sum- 
mary judgment and the party opposing 
such a motion. 

Of the 1986 decisions, Celotex Corp. v. 
Catrett Corp., was the only one to address 
the burden the party moving for summary judg- 
ment must carry. Its statements on that 
subject are important, because they point 
out that the federal courts often had mis- 
perceived the burden that the movant 
must meet. 

Celotex was an asbestos exposure case. 
The decedent’s wife sued a number of as- 


i 


bestos manufacturers. One of the manu- 
facturers moved for summary judgment, 
arguing that the plaintiff had adduced no 
evidence that the decedent had been ex- 
posed to products made by the defendant. 
The Supreme Court explained that the 
party seeking summary judgment “bears 
the initial responsibility” of informing the 
district court of the basis for its motion 
and of identifying those portions of the 
record which it believes demonstrate the 
absence of a genuine issue of material 
fact.5 But the Court could find “no ex- 
press or implied requirement in Rule 56 
that the moving party support its motion 
with affidavits or other similar materials 
negating the opponent’s claim”; indeed, 
the Court stated that the reference in Rule 
56(c) to “the affidavits, if any” suggested 
the absence of such a requirement.® 
Phrasing its ruling another way, the 
Court explained that the moving party’s 
burden “may be discharged by ‘showing’ 
— that is, pointing out to the district court 
— that there is an absence of evidence to 
support the nonmoving party’s case.”” Re- 
quiring the moving party to submit 
affirmative evidence negating a claim on 
which the opponent bears the standard of 
proof would be inconsistent with one of 
the principal purposes of the summary 
judgment rule: isolating and disposing of 
factually unsupported claims or defenses.® 
Additionally, the moving party need not 
point out the lack of evidence supporting 
every element of the opponent’s claim; he 
can satisfy his initial burden by demon- 
strating the lack of record evidence 
supporting any element on which his op- 
ponent bears the burden of proof. For 
example, in a common law fraud case, the 
defendant could satisfy his initial burden 
by pointing out the lack of evidence that 
he made a false statement of material 
fact,? or by showing the lack of evidence 
of justifiable reliance by his opponent.!° 
While Celotex may have lessened the 
burden that the moving party must sus- 
tain, a party considering whether to file a 


summary judgment motion must keep cer-. 


tain points in mind.!'! First, if the moving 
party has not conducted discovery regard- 
ing the basis for his opponent’s case, he is 
unlikely to be successful on his motion. 
As Justice White explained in his concur- 
ring opinion in Celotex, it is not enough 
for a party to move for summary judg- 
ment without supporting the motion in 
any way or with a conclusory assertion 
that the opponent has no evidence to sup- 
port his case.!2 He must point out the lack 
of record evidence supporting the oppo- 
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nent’s case. 

Second, the moving party needs to keep 
in mind that, if the opponent has not had 
the opportunity to conduct discovery on 
material issues of fact, the court can refuse 
to consider a motion for summary judg- 
ment until the opponent has had that 


opportunity. The Court in Celotex 
pointed out that premature motions for 
summary judgment can be dealt with ade- 
quately under Rule 56(f).!3 


The Nonmovant’s Burden 

All three of the 1986 cases demonstrate 
that, once the moving party has satisfied 
the burden of pointing out to the district 


court that there is an absence of evidence 
to support the nonmoving party’s claim 
or defense, the nonmoving party cannot 
sit back and rest on his pleadings. The 
Court in Celotex explained that, when the 
moving party has satisfied his burden of 
production under Rule 56(c), Rule 56(e) 
requires the nonmoving party to go be- 
yond the pleadings and by its own affida- 
vits, or by the “depositions, answers to 
interrogatories, and admissions on file,” 
designate “specific facts showing that 
there is a genuine issue for trial.”!4 If the 
nonmovant fails to make that showing, 
Rule 56(c) mandates the entry of summary 
judgment in favor of the moving party.!5 
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The nonmoving party need not produce 
evidence in a form that would be admissi- 
ble at trial. The nonmoving party need not 
depose its own witnesses. Rather, the non- 
moving party is permitted to use any of 
the kinds of evidentiary materials listed in 
Rule 56(c), but it cannot rely on the mere 
pleadings themselves.!¢ 

Anderson v. Liberty Lobby required the 
nonmoving party to demonstrate a genu- 
ine issue of material fact.'7 In Anderson, 
the Court defined materiality in terms of 
whether the disputed facts are outcome 
determinative. The substantive law will 
identify which facts are material, and only 
disputes over facts that might affect the 
outcome of the suit under the governing 
law will properly preclude the entry of 
summary judgment. 

The issue of fact must not only be mate- 
rial; it must also be genuine. In Anderson, 
the Court stated that a dispute about a 
material fact is “genuine” if the evidence 
is such that a reasonable jury could return 
a verdict for the nonmoving party.'* There 
is no genuine issue for trial if the evidence 
is “merely colorable,” or is “not signifi- 
cantly probative.”!9 

One of the most controversial aspects 
of Anderson is its holding that the inquiry 
involved in ruling on a motion for sum- 
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mary judgment “necessarily implicates” 
the substantive evidentiary standard of 
proof that would apply at trial on the mer- 
its.20 Anderson itself involved a libel 
action. Because the plaintiff was, by his 
own admission, a “public figure,” he was 
required under the standards set forth in 
New York Times Co. v. Sullivan, 376 U.S. 
254 (1964), to establish actual malice on 
the part of the defendant by clear and con- 
vincing evidence. The Anderson Court 
held that the appropriate summary judg- 
ment question was whether the evidence 
in the record could support a reasonable 
jury finding that the plaintiff had shown 
actual malice by clear and convincing 
evidence.?! 

The Anderson Court felt it important 
to stress that, in allowing the district 
courts to determine whether there is suffi- 
cient evidence to allow a “reasonable jury” 
to return a verdict for the nonmoving 
party, it was not supplanting the role of 
the jury. Credibility determinations, the 
weighing of evidence, and the drawing of 
legitimate inferences from facts are jury 
functions, not those of the judge. The 
nonmovant’s evidence is to be believed, 
and all “justifiable inferences” are to be 
drawn in his favor.22 The court’s function 
is not to weigh the evidence and determine 
the truth of the matter but to determine 
whether there is a genuine issue for trial. 

Undoubtedly, the line between weighing 
the evidence and determining whether an 
inference is “justifiable” is not bright. 
When the courts state that they need not 
resolve all doubts in favor of the nonmov- 
ing party but only “reasonable” doubts,” 
and when the courts are free to reject in- 
ferences they consider to be speculative or 
conjectural,?4 this obviously leaves open 
the possibility for abuse of summary judg- 
ment procedure in particular cases. 

Matsushita explored a concept that, 
while probably of limited application, 
nonetheless is important. There, the Court 
held that, if the factual context renders the 
claim implausible, the claimant must offer 
more persuasive evidence to support its 
claim than would otherwise be necessary 
in order to survive a motion for summary 
judgment. 


Range of Application 

The three 1986 Supreme Court cases, 
involving a personal injury claim, a libel 
lawsuit, and an antitrust suit, show the 
wide range of cases to which the general 
summary judgment procedures of Rule 56 
can apply. In the wake of the 1986 cases, 
summary judgments have been upheld in 
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a variety of cases. 

Anderson itself illustrates that even 
state of mind questions are not immune 
from attack by summary judgment proce- 
dures. The plaintiff must offer concrete 
evidence from which a reasonable juror 
could return a verdict in the plaintiff's fa- 
vor. The plaintiff cannot merely assert 
that the jury might, and legally could, dis- 
believe the defendant’s denial of malice; 
the plaintiff must present affirmative evi- 
dence in order to defeat a properly 
supported motion for summary judg- 
ment.25 

The 11th Circuit has affirmed summary 
judgments in a variety of areas usually 
thought to involve factual issues, includ- 
ing fraud claims,2 age discrimination 
lawsuits,2”? and several other types of 
claims.?8 The court continues to recognize, 
however, that questions such as state of 
mind of the person whose conduct is being 
measured usually involve factual issues 
that are inappropriate to resolve on a mo- 
tion for summary judgment.?? For in- 
stance, in Durham v. Business Manage- 
ment Associates, 847 F.2d 1505 (11th Cir. 
1988), a case involving a claim of securities 
fraud, the 11th Circuit affirmed a district 
court order denying the defendant’s sum- 
mary judgment motion that had raised the 
issue of lack of due diligence by the plain- 
tiff. The court pointed out that summary 
judgment would be appropriate “only 
where no reasonable jury could differ as 
to whether the plaintiffs exercised due dili- 
gence in discovering the fraud.”3° 

Despite the more liberal summary judg- 
ment philosophy expressed in the 1986 
rulings, summary judgment is not appro- 
priate in every case. The courts still regard 
summary judgment as a “lethal weapon” 
to be applied carefully.3! 

The 1986 cases left many unanswered 
questions that the lower federal courts 
now are trying to address. Nevertheless, 
the 1986 trilogy provides a number of im- 
portant lessons for any lawyer litigating a 
case in federal court. 

First, for a lawyer whose client is op- 
posing a claim or defense, the lawyer 
cannot fully serve the client’s interests 
without considering whether the claim can 
be attacked by a motion for summary 
judgment. It may be that a summary judg- 
ment motion is inappropriate in the case 
because genuine and material issues of fact 
clearly exist. If, however, the case is one 
in which summary judgment may be ap- 
propriate, the lawyer must conduct discov- 
ery from the opponent and from other 
sources so as to reveal the lack of factual 


5 
| | 
iz 
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underpinning for the opponent’s claim. 
This, of course, requires the lawyer to be 
fully acquainted with the elements of the 
opponent’s case. 

On the other hand, the lawyer for a 
party who has the burden of proof on a 
claim or defense must be aware from the 
time the case is filed that the opponent 
may attack the sufficiency of the claim by 
way of a motion for summary judgment. 
He too must conduct discovery so as to 
be prepared to show the “specific facts” 
necessary to create a genuine issue of ma- 
terial fact. He cannot rely on Rule 56(f) 
to provide the opportunity to conduct dis- 
covery once a motion for summary judg- 
ment has been filed; whether the court will 
allow the opportunity to conduct discov- 
ery is, in some instances, a matter of 
discretion, particularly when the court be- 
lieves that a party has had the time and 
opportunity to conduct appropriate dis- 
covery but simply has not done so.32 0 


! Celotex, 477 U.S. at 323-24. 

2 Wells v. Oppenheimer & Co., 101 F.R.D. 
358, 359 (S.D.N.Y. 1984), vacated on other 
grounds, 106 F.R.D. 258 (S.D.N.Y. 1985); see 
also Bayou Bottling, Inc. v. Dr. Pepper Co., 
543 F.Supp. 1255, 1261 (W.D. La. 1982) (sum- 
mary judgment should be “used sparingly”; “it 
is only with great caution and much soul- 
searching that such motions will be granted . . 
. -”), aff'd, 725 F.2d 300 (Sth Cir.), cert. denied, 
469 U.S. 833 (1984). 

3 Celotex, 477 U.S. at 327 (quoting Fen. 
R. Civ. P. 1). 

4 Id. at 322. In all three of the 1986 cases, 
the party opposing the motion for summary 
judgment bore the burden of proof on the claim 
attacked by the motion. 

5 Celotex, 477 U.S. at 323. 

6 Jd. (emphasis in original). 

7 Id. at 325. 

8 Id. at 323-24; see also Riberglass, Inc. v. 
Techni-Glass Industries, Inc., 804 F.2d 1577, 
1580 (11th Cir. 1986) (it is not moving party’s 
responsibility to propose possible defenses by 
opponent and then disprove them), vacated on 
other grounds, 811 F.2d 565 (11th Cir. 1987). 

9 E.g., Kramer v. Unitas, 831 F.2d 994 
(11th Cir. 1987). 

10 E.g., Crigler v. Cessna Aircraft Co., 830 
F.2d 169 (11th Cir. 1987). 

‘It is generally beyond the scope of this 
article to discuss the strategic and tactical con- 
siderations influencing whether and when to 
file a motion for summary judgment; those sub- 
jects have been discussed in a number of excel- 
lent articles. E.g., McElhaney, Summary Judg- 
ments, 75 A.B.A.J. 98 (Sept. 1989); Wallace, 
Summary Judgment Ascending, 14 LitiGATION 
6 (Winter 1988). 

!2 Celotex, 477 U.S. at 328 (White, J., con- 
curring). 

13 Jd. at 326; see also, e.g., WSB-TV v. Lee, 
842 F.2d 1266, 1269 (lith Cir. 1988) (opponent 
must be afforded adequate time for discovery; 
discussing Rule 56(f)). 

'4 Celotex, 477 U.S. at 324 (quoting Fep. R. 
Civ. P. 56(e)). 
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15 Id. at 322. 

16 Td. at 324. 

"7 Anderson, 477 U.S. at 248. 

18 Td. 

19 Td. at 249-50. 

20 Id. at 252. 

21 Jd. at 255-56. The 11th Circuit has applied 
the holding in Anderson on several occasions. 
E.g., Cottle v. Storer Communications, Inc., 
849 F.2d 570, 575 (11th Cir. 1988) (evidentiary 
burdens apply; business judgment rule); Barnes 
v. Southwest Forest Indus., Inc., 814 F.2d 607, 
609 (11th Cir. 1987) (court must bear in mind 
“actual quantum and quality of proof” neces- 
sary to support liability; age discrimination 
case); Dominick v. Dixie Nat’ Life Ins. Co., 
809 F.2d 1559, 1572 (11th Cir. 1987) (“discov- 
ery” provision in state statute of limitations). 

22 Anderson, 477 U.S. at 255. 

23 Barnes v. Southwest Forest Industries, 
Inc., 814 F.2d 607, 609 (11th Cir. 1987). 

24 Chapman v. American Cyanamid Co., 861 
F.2d 1515, 1518 (11th Cir. 1988). 

25 Anderson, 477 U.S. at 256. 

26 E.g., Kramer v. Unitas, 831 F.2d 994, 998 
(11th Cir. 1987) (although fraud claims ordinar- 
ily involve material fact disputes that may 
preclude summary judgment, here the plaintiff 
failed to show a false representation of material 
fact); Crigler v. Cessna Aircraft Co., 830 F.2d 
169, 171-72 (11th Cir. 1987) (per curiam) (af- 
firming summary judgment for defendants on 
basis that plaintiff could not prove justifiable 
reliance because defendants put plaintiff on le- 
gal notice that aircraft engines had problems); 
Arthur Pew Constr. Co. v. First Nat’l Bank, 
827 F.2d 1488, 1492-93 (ilth Cir. 1987) (per 
curiam) (affirming summary judgment on fraud 
claims against attorneys). 

27 E.g., Hudson v. Southern Ductile Casting 
Corp., 849 F.2d 1372, 1375-76 (11th Cir. 1988) 
(per curiam); Young v. General Foods Corp., 
840 F.2d 825, 829-31 (11th Cir. 1988), cert. de- 
nied, 109 S.Ct. 782 (1989); Barnes v. Southwest 
Forest Indus., Inc., 814 F.2d 607, 610-11 (11th 
Cir. 1987). 

28 E.g., Hoover v. Blue Cross & Blue Shield, 
855 F.2d 1538 (11th Cir. 1988) (ERISA law- 
suit); Misabec Mercantile, Inc. v. Donaldson, 
Lufkin & Jenrette Acli Futures, Inc., 853 F.2d 
834, 837-39 (11th Cir. 1988) (breach of contract, 
conversion, breach of fiduciary duty, and civil 
theft claims); Cottle v. Storer Communications, 
Inc., 849 F.2d 570 (11th Cir. 1988) (business 
judgment rule in shareholder derivative suit); 
Brown v. City of Clewiston, 848 F.2d 1534 
(11th Cir. 1988) (failure to show municipal pol- 
icy that encouraged use of excessive force); 
Rich v. Dollar, 841 F.2d 1558 (11th Cir. 1988) 
(qualified immunity); Dominick v. Dixie Nat’ 
Life Ins. Co., 809 F.2d 1559 (11th Cir. 1987) 
(statute of limitations involving “discovery” 
provision); Williams v. Georgia Dept. of Hu- 
man Resources, 789 F.2d 881 (11th Cir. 1986) 
(civil rights case; failure to show “deliberate 
indifference”); see also Armbrister v. Roland 
Int'l. Corp., 667 F. Supp. 802 (M.D. Fla. 1987) 
(granting summary judgment for defendant on 
fraud claims on basis of statute of limitations). 

29“Ordinarily, summary judgment should 
not be granted in cases where motive, intent, 
subjective feelings, and reactions are to be 
searched .. . .” Rogers v. Evans, 792 F.2d 1052, 
1059 (11th Cir. 1986), quoted in Washington v. 
Dugger, 860 F.2d 1018, 1020-21 (11th Cir. 
1988). 


39 847 F.2d at 1509-1510; see also, e.g., 
Brushi v. Brown, 876 F.2d 1526, 1529-1530 
(11th Cir. 1989) (genuine issue of material fact 
as to whether plaintiff's reliance on alleged mis- 
representations was justified precluded sum- 
mary judgment for broker in Rule 10b-5 ac- 
tion). 

3! Tippens v. Celotex Corp., 805 F.2d 949, 
952 (11th Cir. 1986). 

32 For examples of cases discussing limits on 
the application of Rule 56(f), see Snook v. 
Trust Co. of Ga. Bank of Savannah, N.A., 859 
F.2d 865, 870-71 (11th Cir. 1988); Reflectone, 
Inc. v. Farrand Optical Co., 862 F.2d 841, 843 
(11th Cir. 1989). 
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RACTITIONER’S 
INTRODUCTION TO RULE 11 
OF THE FEDERAL RULES 

OF CIVIL PROCEDURE 


by Joseph H. Varner and 
Frederick S. Schrils 


Since Rule 11 underwent reconstructive 
surgery in 1983, the rule has appeared in 
more than 700 reported cases and, no 
doubt, countless other unreported district 
court orders and opinions.! A “representa- 
tive sample” of the post-amendment cases 
reveals a myriad of issues underlying the 
rule’s application. Accordingly, any at- 
tempt to analyze thoroughly each issue 
that has arisen in connection with Rule 
11’s resurrection would require an article 
of encyclopedic proportions. Therefore, 
this article is not intended to address thor- 
oughly each Rule 11 issue that has arisen 
since the rule’s overhaul in 1983. Instead, 
we intend to identify the rule’s most com- 
mon issues and steer the reader in the 
right direction if additional research is 
either desired or warranted. 


1983 Amendments 

Enacted originally in 1938, Rule 11 held 
attorneys accountable for their pleadings 
by admonishing: 
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The signature of an attorney constitutes  cer- 
tificate by him that he has read the pleading, 
that to the best of his knowledge, information, 
and belief there is good ground to support it; 
and that it is not interposed for delay. 


Despite its laudable objectives, the origi- 
nal Rule 11 simply failed to deter litigation 
abuses. Frivolous actions, and the atten- 
dant costs and delays, were commonplace 
in federal court, prompting the advisory 
committee to propose in 1983 a package 
of amendments to the Federal Rules of 
Civil Procedure.” 

By their amendments, the drafters in- 
tended to reemphasize the responsibilities 
of lawyers toward both the court and the 
judicial process.3 Further, the drafters 
sought to reduce the court’s reluctance to 
sanction both parties and their attorneys 
for improper litigation tactics.4 

To ensure the attainment of their goals, 
the drafters expanded Rule 11 to deter all 
types of abusive tactics, including specifi- 
cally the filing of frivolous claims, 
defenses, and motions. Moreover, the 
drafters replaced the old rule’s subjective 
“bad faith” standard with an objective 
“reasonableness” test.> Finally the drafters 
rendered the imposition of sanctions man- 
datory rather than discretionary and ex- 
panded the menu of available sanctions 
beyond the former rule’s choice of either 
striking the erranting pleading or disciplin- 
ing the intentionally unethical attorney. 


‘ 
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$4 
| 
| 
a 
q 


Scope of Rule 11 

By force of the 1983 amendments, Rule 
11 applies to all “pleadings, motions, and 
other papers” filed or served in civil ac- 
tions in federal district court. Because 
Rule 11’s application is limited to litiga- 
tion misconduct that involves the signing 
of a pleading, motion, or other paper, 
Rule I1 does not apply to “the entire con- 
duct of the proceedings.” 

Although the language of Rule 11 sug- 
gests that the signer need only possess a 
subjective belief in the propriety of the 
document at the time he or she signs the 
document, some courts hold that Rule 11 
imposes a continuing obligation with re- 
spect to papers previously filed, which ob- 
ligation requires an attorney to withdraw 
a prior motion if additional research un- 
dermines the basis for the motion.2 A 
majority of the circuits, however, reject 
the continuing obligation theory.? Al- 
though the 11th Circuit Court of Appeals 
has not specifically addressed the continu- 
ing obligation issue, the District Court for 
the Southern District of Florida observed 
that “Rule 11 does not impose any con- 
tinuing duty on an attorney after he signs 
and files his claim.”!® 

Rule 11 requires that every pleading, 
motion, or other paper be read by the 
signer before it is signed. Accordingly, ig- 
norance by the signer of defects in the 
paper is no defense to a Rule 11 motion."! 
Rule 11’s reading requirement carries 
great practical significance because almost 
every practitioner is asked to sign a plead- 
ing or motion prepared by another attor- 
ney. Personal experience suggests that the 
document prepared by another attorney 
is rarely read by the person asked to sign 
the document, especially if the asking oc- 
curs literally at the last minute. Even rarer 
is the possibility that the last-minute 
signer will conduct any inquiry into the 
paper’s underlying merits. Nevertheless, 
by signing the document, the attorney cer- 
tifies that to the best of the attorney’s be- 
lief — formed after reasonable inquiry — 
the document is well-grounded in fact and 
is warranted by existing law.!2 

Interpreting Rule 11’s reading require- 
ment broadly, courts have imposed sanc- 
tions against both the signer and 
nonsigning attorneys who participated in 
the preparation of the offending docu- 
ment.!3 Several courts, however, interpret 
Rule 11 strictly and literally, imposing 
sanctions only against attorneys who 
merely sign and submit a pleading as local 
counsel, even if the document owes its ori- 
gin to the labor of out-of-state counsel.!4 


{Rule 


An attorney’s signature on a pleading, 
motion, or other paper constitutes a certi- 
fication that the attorney (1) has read the 
document; (2) has conducted a reasonable 
inquiry into the facts and concluded that 
the document is well grounded in fact; (3) 
has conducted a reasonable inquiry into 
the law and determined that the document 
is either warranted by existing law or a 
good faith argument exists for the exten- 
sion, modification, or reversal of existing 
law; and (4) has not interposed the docu- 
ment for any improper purpose such as 
harassment, delay, or to increase the cost of 
litigation. 

Rule 11 imposes an affirmative duty to 
investigate the facts and law before signing 
a pleading, motion, or other paper. By 
force of Rule 11’s “reasonable inquiry” re- 
quirement, courts and commentators alike 
label Rule 11 the “stop and think” rule.!5 
Stated differently, Rule 11 “imposes on 
counsel a duty to look before leaping and 
may be seen as a litigation version of the 
familiar railroad crossing admonition to 
‘stop, look, and listen.’”!® Although 
courts rarely require “scholarly exposition 
or exhaustive research,” courts uniformly 
require an “adequate” prefiling inquiry 
into both the facts and law.!7 

Whether an adequate investigation—or 
reasonable inquiry—has occurred is 
judged by an objective reasonableness 
test.'8 Moreover, courts assess an investi- 
gation’s reasonableness in light of the cir- 
cumstances of each case, including the 
time available for a prefiling inquiry and 
the source and quantity of available prefil- 
ing information.!9 

Courts often require counsel to inter- 
view available witnesses before filing 
suit.29 Additionally, courts require counsel 
to review all relevant documents in the 
client’s possession or which otherwise are 
reasonably accessible to the attorney.?! 
However, if the evidence necessary to 
prove or disprove a claim is in the oppos- 
ing party’s exclusive possession or control, 
Rule 1! permits counsel to file a com- 
plaint based upon reasonable inferences 
from whatever evidence is available.22 Be 
warned, however, that Rule 11’s reason- 
able inquiry requirement requires counsel 
to request the opposing party to disclose 
voluntarily the relevant evidence before fil- 
ing a complaint based primarily upon rea- 
sonable inferences. 

A document violates Rule 11 if the 
document is not well grounded in fact, 
even if it was not filed for an improper 
purpose.”* Generally, a pleading, motion, 
or other paper is not well grounded in fact 


‘THE FLORIDA BAR JOURNAL/DECEMBER 1989 39 


if the reasonable inquiry reveals no evi- 
dence to support an essential element of 
the claim or defense.25 Moreover, a plead- 
ing, motion, or other paper is not well 
grounded in fact if the asserted claim or 
defense is contradicted by uncontroverted 
evidence that was or should have been 
known by the attorney or party signing 
the paper.26 On the other hand, counsel 
does not violate Rule 11 if counsel asserts 
or relies upon a controverted issue of 
fact.2”7 Moreover, isolated factual errors 
do not ordinarily warrant the imposition 


Scheduling 
Made Easy 
Only $99 


Slash your scheduling time and 
errors by 62% - guaranteed.* Let 
your computer automatically 
calendar your case deadlines 
based on current law and rules. 
Feel free to make any changes as 
all conflicts are instantly displayed 
and events are automatically 
recalendared at your command. 
Instantly see a month-at-a-glance, 
or calendars by client, case, 
attorney (or any criteria you 
choose.) It’s easy! 


With Abacus law office software, 
your calendars stay perfectly 
organized so you don’t get bogged 
down and can enjoy practicing 
law. And there’s more! Only $99 
per attorney. 


* Unconditional six 
month money-back 
guarantee. 


Abacus 
800-444-4979 


| 


has just been rendered. 


If you think all computer-assisted 

research services are alike, we rec- 
ommend you do a little research.We did 
and found that 3 out of 4 legal research- 
ers have concluded that the LEXIS ser- 
vice renders far superior service on a 
number of counts. 

It offers the most comprehensive 
legal database in the 

It’s complemented by the | 
store of law-related information 
anywhere, the NEXIS service. 

It gives researchers exclusive fea- 
tures that make their LEXIS research 


ventral, Inc 4. LEXIS, NEXIS, LEXSEE ice and trademarks of Mead Data Central, Inc. th 


so complete. For example, with LEXSEE 

and LEXSTAT, ‘you can instantly display 

a discovered case, document or statute, 

and then continue with your research. 
Finally, there's LEXIS customer ser- 

vice. We give you the help you need 

when you need it the most, any time of 


representative 


LEXIS 
power towin. 


your 
or 1-800-227-4908. 


The 


4 with the U.S. Patent and Trade 


or night. y not a Te- 
are fice. a national, i study 
(©1989 Mead Data’ Office. *Based upon 1 ud 


of sanctions if the pleading, motion, or 
other paper, as a whole, is well grounded 
in fact.28 Finally, a contrary ruling on the 
merits, without more, is insufficient to 
support a Rule 11 motion. 

A position is warranted by existing law 
if it is supported by a nonfrivolous legal 
argument.?? Examples of nonfrivolous ar- 
guments are arguments likely to succeed 
on the merits as well as arguments involv- 
ing debatable legal issues, with cases fall- 
ing on both sides of the fence.*° If a claim 
or defense addresses a question of first 
impression, the paper is warranted by ex- 
isting law for Rule 11 purposes.?! 

A filing need not ultimately prevail on 
the merits to be warranted by existing 
law.32 Conversely, a claim that has sur- 
vived a summary judgment motion is not 
necessarily immune from Rule 11 
sanctions.*3 

Courts and commentators, including 
the drafters of the new rule, are careful to 
point out that Rule 11 is not intended to 
chill an attorney’s enthusiasm or creativity 
in pursuing legal theories.>4 Accordingly, 
Rule 11 does not prohibit an attorney 
from advancing in good faith a position 
that is otherwise contrary to existing legal 
authority. As one court notes: “Bad court 
decisions must be challenged if they are 
to be overruled. . . .”35 

Although couched in subjective terms, 
courts employ an objective standard to de- 
termine whether a filing is warranted by a 
good faith argument for a change of exist- 
ing law.36 In determining whether a plead- 
ing, motion, or other paper is warranted 
by good faith argument for the extension, 
modification, or reversal of existing law, 
courts consider whether the signer has ac- 
tually argued for the extension, modifica- 
tion, or reversal of existing law; the legal 
sufficiency and plausibility of those argu- 
ments; the creativity, novelty, or innova- 
tiveness of those arguments; the candor 
and adequacy of the pleader’s discussion 
of existing law, including adverse prece- 
dent; the clarity or ambiguity of existing 
law; and the nature of the case, including 
whether constitutional doctrines are 
implicated 

The final aspect of Rule 11’s certifica- 
tion requirement is the attorney’s certifica- 
tion that the pleading, motion, or other 
paper is not interposed for an improper 
purpose, such as harassment, unnecessary 
delay, or needless increase in the cost of 
the litigation.5* A paper well grounded in 
fact and law will nevertheless violate Rule 
11 if the paper is interposed for an im- 
proper purpose.*? Realistically, however, 


a paper well grounded in fact and war- 
ranted by existing law will rarely, if ever, 
trigger Rule 11 sanctions unless direct evi- 
dence exists showing the signer’s subjec- 
tive bad faith.” 


Sanctions 

Rule 11 states that the court, either 
upon motion of a party or upon its own 
initiative, “shall impose . . . an appropriate 
sanction.™! Accordingly, sanctions are re- 
quired if a Rule 11 violation is found, and 
the court possesses discretion only in con- 
nection with the type and severity of the 
sanction imposed.*2 

Because Rule 11’s primary goals are de- 
terrence and punishment,‘? courts enjoy 
broad discretion to fashion an appropriate 
sanction for a Rule 11 violation.“4 While 
the assessment of fees and costs is the 
most common sanction,*5 courts have im- 
posed a variety of sanctions in response 
to Rule 11 violations, including a fine; 
reprimand; dismissal of the action; entry 
of a default judgment; the imposition of 
mandatory continuing legal education; en- 
try of an order precluding the introduc- 
tion of evidence; injunctive relief limiting 
a party’s future access to the courts; and 
reference of the matter to the appropriate 
disciplinary or grievance authority. 

Although courts continue to exhibit 
ingenuity in connection with their sanc- 
tioning power, most courts defer to the 
drafters’ suggestion that the severity of the 
sanction correlate with the degree of mis- 
conduct.4”? Accordingly, most courts 
award the least severe sanction adequate 
to serve the purposes of Rule 11.48 


Rule 11 in the Eleventh Circuit 

In the leading Eleventh Circuit case, 
Donaldson v. Clark, 819 F.2d 1551, 1556 
(11th Cir. 1987), the court held that Rule 
11 incorporates an objective standard.*? 
Moreover, the court confirmed that Rule 
11’s objective “reasonableness” test is 
more stringent than the original rule’s 
“good faith” formula. Further, the court 
identified deterrence as the principal justi- 
fication for the imposition of Rule 11 
sanctions.>! 

Regarding sanctions, the Donaldson 
court agreed that fees and costs are the 
most common (and usually most appro- 
priate) sanction available under Rule 11.° 
However, the court conceded that Rule 
11’s broad language permits the imposi- 
tion of a wide variety of nonmonetary 
sanctions, including a public reprimand or 
the suspension of the offending attorney 
from the practice of law.*3 


Like most of the circuits, the 11th Cir- 
cuit has actively participated in Rule 11’s 
post-amendment resurrection. For exam- 
ple, the appellate court in United States 
v. Milam, 855 F.2d 739 (11th Cir. 1988), 
affirmed the district court’s imposition of 
a $5,000 fine against both the attorney and 
his client for asserting and pursuing a 
frivolous statute of limitations defense. 
Similarly, in Hattaras of Lauderdale, Inc., 
v. Gemini Lady, 853 F.2d 848 (11th Cir. 
1988), the court affirmed the district 
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court’s order requiring an attorney to pay 
$1,500 in attorneys’ fees to opposing coun- 
sel. In Hattaras, the errant attorney filed 
an admiralty suit which, according to the 
district court, clearly failed to invoke the 
court’s maritime jurisdiction. Finding that 
the attorney failed to make a good faith 


argument for the modification of “the 


longstanding admiralty principles regard- 
ing jurisdiction,” the court concluded that 
Rule 11 sanctions were warranted.*4 Addi- 
tionally, the court in Jorgenson, TD.J., 
Inc. v. County of Volusia, 846 F.2d 1350 
(11th Cir. 1988), affirmed the district 
court’s imposition of Rule 11 sanctions for 
a party’s failure to cite adverse, controlling 
precedent in the party’s request for a tem- 
porary restraining order and a preliminary 
injunction. 

Finally, the District Court for the 
Southern District of Florida has dramati- 
cally utilized Rule 11 to dissuade litigation 
abuses. For example, in TJouron v. Dade 
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tices primarily commercial and per- | 


{Rule 11} 


County, Florida, 119 F.R.D. 41 (S.D. Fla. 
1988), the court ordered an attorney to 
pay his opponent’s attorneys’ fees and, ac- 
cording to the ABA Journal, recently 
ordered both a party and its attorney, 
jointly and severally, to pay one million 
dollars as sanctions for pursuing frivolous 
litigation.55 


Conclusion 

By mandating sanctions for its viola- 
tions, Rule 11 requires an attorney to 
properly investigate and evaluate the 
pleading, motion, or other paper before 
filing or serving the document in a federal 
court action. Moreover, the attorney’s sig- 
nature constitutes a certification that the 
attorney has not interposed the document 
for an improper purpose. Because of Rule 
11’s phoenix-like rise from the ashes of 
pre-1983 obscurity—and increasing use in 
the 11th Circuit—the practitioner should 
be aware of the rule’s intricacies both 
as a caution to govern his or her own 
practice and as a control to govern the 
adversary. 0 
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ORUM SELECTION — 


THE ART OF REMOVAL 
AND REMAND 


by Steven L. Brannock and 
Carol Jean LoCicero 


One of plaintiffs’ prerogatives is the 
right to select the forum for litigation. As- 
suming jurisdiction and proper venue, 
defendants. must defend wherever a plain- 
tiff chooses to bring suit. One of the few 
exceptions to this general rule, however, 
is found in 28 U.S.C. §§1441-1447. Those 
provisions grant defendants the right to 
remove certain actions from state court 
to federal court. Once removed, the action 
continues as if it had been originally filed 
in federal court. When permitted, removal 
grants defendants the right to change the 
forum for the plaintiff's action. 

The right of removal has been a unique 
feature of federal jurisdiction since the 
first Judiciary Act of 1789.! The theoreti- 
cal basis for removal is rooted in the same 
policy considerations that caused the fra- 
mers of the Constitution to create diver- 
sity jurisdiction. The framers feared that 
out-of-state defendants would suffer local 
bias.? Like diversity jurisdiction, the right 
of removal protects these out-of-state de- 
fendants by providing them with an 


avenue to federal court. 

The right of removal is entirely statu- 
tory. Removal of most civil actions is 
governed by §1441, which describes the 
jurisdictional requirements for removal; 
§1446, which details the procedure for 
removal; and §1447, which discusses post- 
removal procedures. To remove an action 
successfully, these statutes require defen- 
dant first to demonstrate that the federal 
district court possesses original jurisdic- 
tion over the action. Thus, plaintiff’s 
complaint must either raise a federal ques- 
tion, 28 U.S.C. §1331, or complete diver- 
sity of citizenship among the parties, 28 
U.S.C. §1332, must exist.3 

The right of removal is reserved for de- 

fendants. If defendant pleads a defense or 
brings a counterclaim which first raises a 
federal question, plaintiff gains no right 
to remove the action to federal court.* The 
statute’s restriction of the right of removal 
to defendants, however, raises the ques- 
tion of whether a third-party defendant 
may remove. The courts are split on this 
issue. Some courts and most commenta- 
tors hold that third-party defendants have 
no right of removal.’ As the Seventh Cir- 
cuit stated: 
To allow removal of an entire suit on the basis 
of a third-party claim is to bring into the fed- 
eral court an action the main part of which is 
not within that court’s original jurisdiction, and 
is thus to enlarge federal at the expense of state 
jurisdiction in rather a dramatic way.® 
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All defendants must join in the removal 
petition.” The only exception to this rule 
is that nonresident defendants, who have 
not yet been served, need not join. When 
all defendants are not joined, the remov- 
ing defendants should allege in their notice 
of removal that the absent defendants 
have not been served in the state court 
action. 


Federal Question Jurisdiction 

A defendant intent on removal must 
first examine plaintiff's complaint to see 
whether a federal question is raised. For 
example, if plaintiff includes any claim 
arising out of the Constitution, laws or 
treaties of the United States (such as a 
federal antitrust or RICO claim), a federal 
question exists. The entire action is, there- 
fore, subject to removal, not just the 
federal claim. The federal court possesses 
jurisdiction over any nonfederal claims 
through its pendent and ancillary jurisdic- 
tion powers. 

Despite the right of removal, plaintiff 
can retain ultimate control over the forum 
through strategic pleading. A basis for re- 
moval can exist only within the four 
corners of plaintiff's complaint.? Federal 


questions raised by defendant through an 
answer, affirmative defense, or compul- 
sory counterclaim cannot support re- 
moval.!© Plaintiff, however, cannot avoid 
removal by disguising a federal claim as a 
state cause of action.!! As such, defendant 
should carefully analyze the complaint to 
determine whether the subject matter of 
plaintiff's state court action has been 
preempted by federal law. For example, a 
state court breach of contract claim seek- 
ing recovery of certain employee benefits 
may enable defendant to argue that claim 
has been superseded by ERISA. Plaintiff's 
attempt to style the action as one for mere 
breach of contract will not defeat defen- 
dant’s right to remove on federal question 
grounds. 


Diversity Jurisdiction 

If the complaint does not present a fed- 
eral question, defendant should next 
determine whether diversity of citizenship 
exists. If diversity exists, defendant may 
remove the entire action to federal court.!2 
For the purposes of determining diversity 
of citizenship, all the usual issues involved 
in diversity actions arise and must be con- 
sidered. For example, the court may 
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realign the parties to reflect their true in- 
terests in the action,!3 drop nondiverse 
defendants that have been improvidentiy 
or improperly joined,'* ignore the citizen- 
ship of nominal or formal parties,!5 or 
consider the citizenship of indispensable 
parties not joined.'© Thus, upon further 
analysis, an action may be a candidate for 
diversity-based removal, even if diversity 
jurisdiction is not readily apparent. 

One significant limitation on diversity- 
based removal exists. Even if there is com- 
plete diversity among the parties, the 
action cannot be removed if any defen- 
dant resides in the forum state. For 
example, if a Texas plaintiff sues both a 
Georgia defendant and a Florida defen- 
dant in Florida circuit court, complete 
diversity of citizenship would be present. 
The action, however, could not be re- 
moved to federal court because of the 
Florida defendant.!7 

In addition to establishing complete di- 
versity of citizenship, defendant must 
show that the amount in controversy ex- 
ceeds $50,000, exclusive of costs, interests, 
and attorneys’ fees.'8 This requirement 
presents a stumbling block in some re- 
moval cases because plaintiffs often state 
their damages in terms of the state circuit 
court’s jurisdictional limits. The federal 
court may then independently examine 
the complaint and the defendant’s notice 
of removal to determine whether the 
amount in controversy actually exceeds 
the jurisdictional amount.!9 In such cases, 
defendant should include facts to convince 
the court that the amount in controversy 
actually meets the $50,000 requirement. 
The recent rise of the amount in contro- 
versy requirement from $10,000 to $50,000 
may make it increasingly difficult for de- 
fendants to effect removal successfully. 


When an Action 
Must be Removed 

Under §1446(b), defendant is required 
to remove the action “within thirty days 
after the receipt by the defendant, through 
service or otherwise, of a copy of the in- 
itial pleading setting forth the claim for 
relief upon which such action or proceed- 
ing is based. . . .” Removal must be 
effected within 30 days of receipt of the 
initial complaint. 

A note of caution, however. The 30-day 
period may begin to run even before the 
defendant is officially served. Relying on 
the phrase “or otherwise” in §1446(b), a 
Florida district court held that defendant’s 
counsel’s receipt of a courtesy copy of the 
complaint was sufficient “receipt” so that 
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the 30-day removal period began running 
even before the complaint was served.” 

The general rule that all defendants 
must join in removal gives rise to an addi- 
tional interesting problem in calculating 
the removal deadline in multiple defen- 
dant cases. Frequently, plaintiff will serve 
defendant / who fails to remove within the 
30-day period. Defendant 2 is served after 
the 30-day period expires. Defendant 2, 
however, enjoys no right to remove the 
case. The 30-day period runs from the 
date defendant / receives notice.2! Thus, 
the actions of the first defendant served 
can waive removal for all subsequently 
served defendants. 

Often, the original complaint filed in an 
action will contain no basis for removal. 
Later events in the case, however, may 
create a federal question or diversity of 
citizenship. This change in the status of 
the action creates a right of removal, as 
long as the defendant removes the case 
within 30 days of receipt through service 
or otherwise of the “amended pleading, 
motion, order or other paper from which 
it may first be ascertained that the case is 
or has become removable. . . .”22 One limi- 
tation exists. Removal based on a change 
in the action that subsequently creates di- 
versity of citizenship may not be effected 
more than one year after the commence- 
ment of the action.” | 

The most common situation in which 
an action subsequently becomes remov- 
able is when plaintiff amends the com- 
plaint to add a federal claim for the first 
time. Defendant may then remove within 
30 days from receipt of the amended com- 
plaint. The right of removal may mature 
(and the 30-day period for removal begin 
to run) when defendant learns of citizen- 
ship changes through any activity con- 
nected with the litigation. 


Removal Procedure 

The procedures for removal are out- 
lined in §1446. Defendant, within the time 
limits discussed above, must file a notice 
of removal containing a statement of the 
grounds for removal.”4 Along with the no- 
tice, defendant must file with the federal 
court a copy of all process, pleadings, and 
orders served upon defendant in the state 
court action.2> Defendant must then file a 
copy of the notice of removal with the 
state court and serve a copy on the plain- 
tiff. The requirement for a removal bond 
has been recently eliminated.26 At the 
point of filing, the state court cannot pro- 
ceed further with the action unless and 
until the case is remanded.?’ 


Keeping Action in State Court 

Plaintiff's surest method for maintain- 
ing the state court forum is to draft the 
complaint to eliminate all possible 
grounds for removal. Plaintiff must par- 
ticularly avoid bringing any action that 
raises a federal question. Plaintiff can 
avoid removal based on diversity of citi- 
zenship by including a nondiverse party 
or a home-state defendant. If the defen- 
dant, however, can establish that the 
resident or nondiverse defendant was 
added to the complaint fraudulently, the 
fraudulently joined defendant will be ig- 
nored, and the case removed. In determin- 
ing whether joinder is fraudulent, the 
motive of the plaintiff is irrelevant. It is 
perfectly permissible to add a defendant 
merely for the purpose of destroying di- 
versity jurisdiction,28 as long as an argu- 
ably reasonable basis for recovery against 
that defendant exists.?9 

After removal, plaintiff has the right 
within 30 days to seek remand of the ac- 
tion to state court if plaintiff can prove 
there was no basis for removal.*® At any 
time, the court can order a remand sua 
sponte if it appears the court lacks juris- 
diction.3! In the event of a remand, the 
court may award plaintiff the costs and 
attorneys’ fees attendant to the removal.32 

Even if defendant has stated a proper 
basis for removal, plaintiff still may have 
an argument for remand. First, plaintiff 
may argue that defendant waived its right 
of removal by some substantial defensive 
action made in the state court prior to 
filing the notice of removal.33 For exam- 
ple, the filing of a permissive counterclaim 
waives the right to removal.*4 The major- 
ity of courts hold that an answer does not 
waive defendant’s right of removal, al- 
though contrary authority exists.>5 


Conclusion 

In summary, a plaintiff intent on con- 
trolling the forum must exercise caution 
in drafting the complaint and prosecuting 
the action. The initial complaint and, in- 
deed, every major pleading thereafter 
might give the defendant the opening 
needed to effect removal. For both sides, 
the art of removal and remand requires a 
thorough knowledge of federal court juris- 
diction requirements, a firm grasp of the 
removal procedures outlined by sections 
1441 through 1447, an understanding of 
the applicable case law and —above all 
— careful attention to detail. 0 


' Interestingly, the right of removal appears 
nowhere in the United States Constitution. 


2 See Moore & Wicker, Feperat Jurispic- 
TIon, A Proposat To Simptiry Tue System To 
Meet Tue NEEDs oF A Comptex Society, | Fia. 
St. U. L. Rev. 1, 17-24 (1973) (discussing the 
policies underlying diversity jurisdiction). 

3 See 28 U.S.C. §1441(a). 

4 See, e.g., Nolan v. Otis Elevator Co., 560 
F.Supp. i19 (D.C. N.J. 1982). Of course, plain- 
tiff always has the right to dismiss and refile in 
federal court, assuming there are no statute of 
limitations problems. 

5 See Thomas v. Shelton, 740 F.2d 478 (7th 
Cir. 1984); 1A Moore's Practice 
0.163[4.-6] (2d ed. 1983); 14A Wright, Miller 
& Cooper, Feperat Practice & Procepure, 
§3724 at p. 413 (2d ed. 1985). 

6 Thomas, 740 F.2d at 486. 

7 Crawford v. Fargo Mfg. Co., 341 F.Supp. 
762 (M.D. Fla. 1972). 

8 Lewis v. Rego, 757 F.2d 66, 68 (3d Cir. 
1985); Crawford v. Fargo Mfg. Co., 341 
F.Supp. 762 (M.D. Fla. 1972). 

9 See Warner Bros. Records, Inc. v. R.A. 
Ridges Distributing Co., 475 F.2d 262, 264 
(10th Cir. 1973) (“It is for the plaintiffs to de- 
sign their case as one arising under federal law 
OF met: 

10 See, e.g., Nolan v. Otis Elevator Co., 560 
F.Supp. 119 (D.N.J. 1982). 

'! See, e.g., Calhoon v. Bonnabel, 560 
F.Supp. 101 (S.D. N.Y. 1982). 

1228 U.S.C. §1441. 

'3 Florida First Nat'l Bank v. Bagley, 508 
F.Supp. 8 (M.D. Fla. 1980). 

'4Fortuin v. Milhorat, 683 F.Supp. | 
(D.D.C. 1988). 

'S Carneal v. Banks, 10 Wheat. 181 (1825) 
(nominal or formal parties). 

16 Schuckman v. Rubenstein, 164 F.2d 952 
(6th Cir. 1947), cert. denied, 333 U.S. 875 
(1948) (court cannot ignore indispensable par- 
ties). 
17 28 U.S.C. §1441(b). 

18Qn May 19, 1989, the amount in contro- 
versy requirement of 28 U.S.C. §1332 was 
raised from $10,000 to $50,000. Judicial Im- 
provement and Access to Justice Act P. Law 
No. 100-702 §102 Stat. 4642, 4646 (1988). 

!9 Baker v. Firestone Tire & Rubber Co., 537 
F.Supp. 244 (S.D. Fla. 1982); Lee v. Altamil 
Corp., 457 F.Supp. $79 (M.D. Fla. 1970). 

20 Kirby v. OMI Corp., 655 F.Supp. 219 
(M.D. Fla. 1987). Other courts have reached 
contrary conclusions. See e.g., Pochiro v. Pru- 
dential Insurance Co., 827 F.2d 1246 (9th Cir. 
1987). 

21 Brown v. Demco, Inc., 792 F.2d 478, 481- 
82 (5th Cir. 1986); Transport Indemnity Co. v. 
Financial Trust Co., 339 F.Supp. 405, 409 
(C.D. Cal. 1972). 

22 28 U.S.C. §1446(b). 

2328 U.S.C. §1446(b). This limitation was 
added by §1016(b)(2)(B) of the Judicial Im- 
provements Act of 1988. 

4 This requirement differs from prior prac- 
tice as a result of §1016 of the Judicial Im- 
provements Act enacted November 19, 1988. 
Previously, the removal statute required a veri- 
fied petition for removal. 

25 28 U.S.C. §1446(a). 

26 See §1016(b)(3) of the Judicial Improve- 
ments Act. 

2728 U.S.C. §1446(d). 

28 Abels v. State Farm Fire & Casualty Co., 
770 F.2d 26, 32 (3d Cir. 1985). However, the 
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EDERAL DISTRICT COURT - 
A FORMER CLERK'S PERSPECTIVE 


by Richard J“McKay 


As the case statistics indicate, the sheer number of cases pending 
in the Florida federal district courts is becoming overwhelming. 
These cases which include protracted RICO and securities actions, 
have made it virtually impossible for the district judges to deal on a 
timely basis with pending civil motions and/or civil trials. This is 
especially true in Florida, where multiple-defendant criminal cases 
continue to dominate the:precious time of the federal judges. 

My clerkship with Chief Judge Wm. Terrell Hodges was an expe- 
rience that has and will continue to benefit me in my practice. 
Working within the federal judiciary gave me first-hand exposure 
to the time constraints which are placedupon district judges and the 
necessity for filing concise and well-founded motions. Judge Hodges 
constantly emphasized the importance of lawyers’ understanding 
and practicing within both the Federal Rules of Civil Procedure and 
the local rules of the Middle District of Florida. 

When considering the filing of a motion before a federal district 
court, I would recommend the following considerations: 

1. Limit the relief you seek in your motion. All too often, motions 
seek numerous alternative forms of relief which makes review of the 
motions very time-consuming for the law clerk and the district 
judge. 

2. Cite only those cases which most directly support the central 
proposition in your motion and the ostensibly countervailing cases 
which you seek to distinguish. Nothing is more distracting to a law 
clerk than pulling and reviewing cases cited within a brief, only to 
find that those cases merely cite with approval the central case relied 
upon. 

3. Be concise. Length only indicates a complex issue which can- 
not, in all likelihood, be resolved by pretrial motion. 

4. Because reply briefs are not permitted under the local rules of 
the Middle District of Florida, you should ‘anticipate and argue 
against the position your opponent will likely take. 


5. Always be candid with the court. Failure to do so will detract — 


from both you and your client’s credibility with the court. 

I often found as a law clerk, and continue to find as a practicing 
attorney, that many of the motions which are filed are unnecessary. 
Professionalism requires that no unnecessary motions — those 
which are directed toward our egos and our desires to impress our 
client with our aggressiveness — should ever be filed. 


Richard J. McKay practices with the firm of Hill, Ward & Hendersen, P.A., 
Tampa. Mr. McKay received his undergraduate degree from Princeton. Uni- 
versity with honors and is a graduate of the Stetson University College of 
Law. He was law clerk of Chief Judge.Wm. Terrell Hodges, U.S. District 
Court, Middle District of Florida, from 1984 through 1986. Mr. McKay is 
an adjunct professor of sports and entertainment law at Stetson University. 
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old practice of defeating removal by adding fic- 
tional “John Doe” defendants has been elimi- 
nated by recent amendment. See 28 U.S.C. 
§1441(a) (directing the court to ignore fictional 
defendants). 

29 Tedder v. F.M.C. Corp., 590 F.2d 115, 
117 (Sth Cir. 1979). 

30 28 U.S.C. §1447(c). 

31 Id. 

32 Td. 

33 For a collection of cases on what consti- 
tutes substantial defensive actions leading to 
waiver, see Bolivar Sand Co. v. Allied Equip- 
ment, Inc., 631 F.Supp. 171, 172-73 (W.D. 
Tenn. 1986). 

4 Paris v. Affleck, 431 F.Supp. 878 (M.D. 
Fla. 1977). However, a compulsory counter- 
claim will not result in waiver. Wright v. 
Lupton, 118 F.Supp. 25 (W.D. Mo. 1954). 

35 Compare General Phoenix Corp. v. 
Malyon, 88 F.Supp. 502 (S.D.N.Y. 1949) (hold- 
ing that an answer waived removal) with Haun 
v. Retail Credit Co., 420 F.Supp. 859 (W.D. 
Pa. 1976) (no waiver by filing of answer). 
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litigation department of Holland & 
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complex commercial litigation, includ- 
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Knight’s Tampa, Lakeland, and South- 
west Florida offices. He received his 
B.A. in history with high honors from 
the University of Florida in 1976 and 
graduated with high honors in 1980 
from the University of Florida College 
of Law. 

Carol Jean LoCicero, Tampa, is a 
member of Holland & Knight’s media 
law team. Her practice includes pre- 
publication advice and litigation in the 
Public Records Act, Sunshine Act law, 
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litigation, collections, and appellate 
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ors in 1986 from the University of 
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DISPUTE RESOLUTION IN U.S. 
DISTRICT COURTS: WHAT CAN 
THE FLORIDA LAWYER EXPECT? 


by Judith M. Korchin and 
Lucinda A. Hofmann 


Court-annexed arbitration in the Mid- 
dle District of Florida is a success from 
the federal judges’ perspective, and the 
court now plans to adopt compulsory me- 
diation. Florida statutes recently have 
been enacted which provide for court- 
ordered mediation and arbitration in the 
state courts. The interest in and commit- 
ment to private dispute resolution by 
major corporations has increased dramati- 
cally in the past five years. These factors, 
and others, suggest that Florida lawyers 
in the next few years will be called upon 
to become knowledgeable and skillful in 
dispute resolution techniques other than 
those used in traditional adjudication. 

The term alternative dispute resolution 
(ADR) encompasses a number of proce- 
dures or techniques used to assist conflict- 
ing parties to settle a dispute without 
undergoing formal adjudication. ADR 
procedures can be “court-annexed,” that 
_is, either compelled or recommended by 


the court at the time of filing of the plead- 
ings or at the pretrial conference. ADR 
procedures can also be private, imple- 
mented by the parties voluntarily pursuant 
to contract agreements, through special- 
ized ADR firms or through lawyers 
equipped to render ADR services. 

Court-annexed dispute resolution in- 
cludes the following: mediation, early neu- 
tral evaluation, special masters, settlement 
conferences, summary jury trial, court- 
ordered arbitration, and rent-a-judge.! 
Private dispute resolution techniques in- 
clude the mini-trial, commercial arbitra- 
tion, mediation, confidential listening, 
neutral fact finding, negotiation, and pri- 
vate trials. Private ADR now also includes 
newer dispute prevention techniques such 
as litigation risk analysis, litigation budg- 
eting, and legal audits.” 

The primary, and most obvious, reason 
that judges and the private sector across 
the nation have turned to ADR is the 
backlog of civil cases pending on federal 
and state court dockets. Secondarily, the 
costs to parties of full blown adversarial 
trials with months of discovery and 
motion filing have become prohibitively 
expensive for all but the wealthiest 
clients.3 

In 1978, in California, Connecticut, and 
Pennsylvania, three federal district courts 
established experimental programs of 
court-annexed arbitration, and in 1985, 
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Congress approved funding for similar 
programs in eight additional districts 
throughout the U.S., including Florida.‘ 
Judge Raymond J. Broderick of the East- 
‘ ern District of Pennsylvania is a renown 
proponent of the court-annexed arbitra- 
tion process, which he says could be called 
“speedy. civil trial.”> In the Pennsylvania 
procedure there is a courtroom trial with 
a panel of three lawyers, called arbitrators, 
instead of a judge and jury. The arbitra- 
‘tors hear the testimony of the witnesses 
| and make an award. Any party may reject 
the arbitrators’ award and demand a trial 
de novo. There are monetary disincentives 
| built into the system which are levied 
against a party demanding a trial de novo 
who fails to obtain a judgment more fa- 
vorable than the arbitrator’s award. Ac- 
cording to Judge Broderick, the statistics 
are convincing; only two percent of the 
arbitrated cases go to trial whereas eight 
percent of the civil cases not in the arbitra- 
tion program require a traditional trial. 


ADR in Florida District Courts 

In preparation for this article, the chief 
judges from the Northern, Middle, and 
Southern District were interviewed about 
| past experiments and experiences with 
ADR, the present state of ADR, and 
plans for future incorporation of these 
procedures. The districts in Florida have 
distinctly different opinions of ADR. The 
| Southern District has experimented with 
summary jury trials, but favors a timely 
pretrial conference, rapid decisions on mo- 
tions, and the setting of cases for trial as 
effective means to encourage settlement. 
The Middle District has successfully im- 
plemented court-annexed arbitration 
during the last five years. The Middle Dis- 
trict is currently considering the im- 
plementation of court-ordered mediation 
modeled after the Florida state court pro- 
- cedure. Judge Elizabeth A. Kovachevich 
has successfully used summary jury trials 
and encourages their use. The Northern 
District has yet to experiment with any of 
the “established” ADR procedures but the 
likelihood is great, due to the increase in 
criminal cases, that both mandatory arbi- 
tration and voluntary mediation will be 
employed in the future. 

Several judges from the Southern Dis- 
trict have experimented with summary 
jury trials, but the consensus among the 
Southern District judges is that other 
methods of promoting settlement and the 
interests of litigants are more appropriate. 
Specifically, Chief Judge James Lawrence 
| King believes that a timely pretrial confer- 
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ence and trial date are the most effective 
means of encouraging parties to realisti- 
cally evaluate their cases and their chances 
of prevailing at trial thereby accelerating 
settlement agreements. He and the other 
judges believe strongly in the right of liti- 
gants to adjudication by an Art. III judge. 
The chief judge reports that the need for 
ADR procedures is minimal in the South- 
ern District because, while the caseload is 
prodigious and criminal cases take prece- 
dence, civil cases move relatively rapidly. 
For example, for the past five years, ap- 
proximately 4,500 civil cases. are filed each 
year. Generally, all of the 4,500 cases filed 
in a year are closed in less than three 
years. Specifically, of the 4,500 cases that 
entered the process three years ago, only 
136 are still pending.® The chief judge 
noted that 87 percent of civil litigation in 
the Southern District settles while 91 per- 
cent settles nationally. Hence, he believes 
that ADR promises no relief or improve- 
ment in the settlement statistics for this 
district and reports no present plans to 
experiment further with ADR or to 
amend the local rules. 

Contrary to the experience of the 
Southern District, the Middle District 
judges have embraced ADR, specifically 
court-annexed arbitration, as a means to 
promote actively the early settlement of 
civil cases. Local Rule 8 has been in effect 
since October |, 1984, and after five years 
of experience with this procedure, Chief 
Judge Wm. Terrell Hodges reports that 
the mandated arbitration program is a “re- 
sounding success.”” Judge Hodges believes 
that the statistics reveal that court-an- 
nexed arbitration permits civil cases to 
turn over at twice the rate they would 
without this technique. Briefly, Rule 8 
provides that cases under the Miller Act, 
Federal Tort Claims Act, Jones Act, 
FELA, admiralty, contract, personal in- 
jury, and property damage cases are 
eligible for selection for mandatory arbi- 
tration if the claims for money damages 
do not exceed $100,000.8 The parties also 
may consent to arbitration in cases which 
are not within the provision of the rules. 
Under Rule 8.03, the clerk of the court 
notifies the parties within 10 days of the 
filing that the case is being referred to ar- 
bitration. The parties then have 10 days 
to select arbitrators, otherwise the clerk 
will select them. The hearing is then sched- 
uled within 60 days from the date of 
arbitrator designation, and the parties are 
given at least 20 days notice of this date. 
Ten days before the date set for arbitra- 
tion the parties must furnish a witness list 
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and copies of exhibits to the other parties. 
The individual parties or authorized repre- 
sentatives of corporate parties must attend 
the hearings unless excused for good cause 
beforehand. The arbitrators must file their 
award in writing within 10 days. The par- 
ties then have 20 days in which to stipulate 
in writing that the arbitrators’ award will 
be binding or to demand a trial de novo. 
If the clerk receives neither of these, then 
judgment is entered on the arbitrators’ 
award. 

If either or both of the parties request 
a trial de novo, the case goes to trial as if 
it had never been to arbitration. However, 
there is a disincentive. If the party request- 
ing the trial is not awarded a judgment 
more favorable than that awarded by the 
arbitrators, the party forfeits the arbitra- 
tors’ fees deposited with the court. The 
deposit is returned if the judgment is more 
favorable or settles before trial, and the 
arbitrators’ fees are paid by the court as 
they are when the parties accept the 
panel’s award. 

An evaluation of the arbitration pro- 
gram was conducted utilizing cases filed 
during a one-year period from October 1, 
1984, through September 30, 1985. A con- 
trol group was established of civil cases 
which qualified for but for which arbitra- 
tion was not utilized. Of the 576 cases 
which qualified for and utilized arbitra- 
tion, 364 (or 72 percent) terminated within 
12 months. Only 48 percent of the control 
group had terminated through month 12.9 
These numbers would indicate that arbi- 
tration greatly increases the chances that 
a settlement will be reached within the 
first year. Statistics for the two-year pe- 
riod from April 1, 1987, to March 31, 
1989, show that 1,413 of the 9,535 civil 
cases filed qualified for arbitration (15 
percent of the total civil filings). 

According to Judge Hodges, arbitration 
does not dispose of cases through settle- 
ment that would not otherwise settle, but 
it does bring parties to settlement earlier 
with less court involvement. While civil 
case backlog was the driving force behind 
adoption of ADR in the Middle District, 
Judge Hodges notes that backlog and con- 
servation of judicial resources are no 
longer the only justifications for its use. 
Other byproducts of Rule 8 include the 
judges’ experiences that for those cases 
that do go to trial, the parties are better 
prepared and the issues are sharpened. 
Also, the lawyers that act as arbitrators 
benefit from the exposure to a different 
perspective. Judge Hodges believes that 
the litigant’s constitutional rights are fully 


protected as long as the right to a full- 
blown trial is preserved. 

Judge Hodges is looking forward to ex- 
panding the use of ADR procedures by 
incorporating the use of court ordered me- 
diation for those cases too large and com- 
plex to qualify for arbitration under Rule 
8.10 A proposal for a new local rule has 
been developed, and the Middle District 
judges will consider adopting this rule. 

The judges in the Northern District con- 
ceptually support the use of ADR tech- 
niques but to date have been unsuccessful 
in persuading parties to submit voluntarily 
to such procedures as the summary jury 
trial.!! The Northern District has also 
been affected by the Speedy Trial Act and 
the new sentencing guidelines. According 
to Chief Judge William Stafford, innova- 
tive techniques are the only alternative to 
an increasing backlog of civil cases. Judge 
Stafford believes that contract dispute and 
mass tort cases, as well as other areas yet 
to be identified, easily lend themselves to 
ADR procedures. 

Judge Stafford is favorably inclined 
to experiment with and eventually imple- 
ment court-annexed arbitration and 
summary jury trial in the appropriate 
circumstances. He would agree with Judge 
James Lawrence King that setting a case 
for trial is a powerful incentive to settle- 
ment. However, Judge Stafford believes 
his court may be put in a situation where 
setting a trial date is impossible, and then 
using extrajudicial methods would appear 
more just than allowing cases to be de- 
layed interminably. The judges in the 
Northern District support the use of U.S. 
magistrates to relieve the civil caseload. 
Upon the filing of any civil case, the par- 
ties are notified that a U.S. magistrate can 
try the case to judgment including the use 
of a jury and the entry of judgment. A full 
trial which is appealable to the court of 
appeals is available as long as both parties 
consent to this form of adjudication. 
Judge Stafford feels that this alternative 
to civil case delay is greatly underutilized. 


Conclusion 

It should be obvious that the attorney 
practicing in Florida will inevitably con- 
front ADR procedures, whether private or 
court-ordered, voluntary or mandatory. 
Not all courts or corporations have em- 
braced ADR wholeheartedly, however, 
there is still much philosophical opposi- 
tion to court-imposed ADR. Of concern 
among the judiciary is the notion that 
ADR will convert judges into case manag- 
ers.!2 Another judicial concern is that “pri- 


vatization” of ADR will create one form 
of justice for the poor and another for the 
rich.!3 Many trial attorneys are opposed 
to ADR, especially when court imposed. 
They see a formal trial before an Art. III 
judge as the only legitimate means of re- 
solving a dispute in the best interests of 
their clients.!4 

Despite these issues and objections, 
federal and state courts are increasingly 
experimenting with ADR procedures and 
officially adopting them in the form of 
local rules and statutes. Corporations are 
fed up with the increasing drain that litiga- 
tion makes on corporate resources. 
Private firms of mediators and other 
professional dispute resolvers continue to 
be profitable. More and more law firms 
are creating in-house specialists and 
conducting attorney and client awareness 
seminars. These factors would indicate 
that these procedures and others that 
evolve from them are here to stay and will 
play a role in every lawyer’s future. 0 
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MILLER ACT CLAIMS IN 
FEDERAL COURT 


by Jon C. Moyle 


Florida lawyers are particularly likely 
to represent contractors who have per- 
formed work on a federal construction 
project. Whether the federal project is the 
construction of additional facilities at one 
of Florida’s numerous military bases or 
the renovation and restoration of a his- 
toric federal courthouse located in our 
state, the Miller Act, 40 U.S.C. §270, pro- 
vides persons supplying labor and materi- 
als to a federal project the protection 
typically afforded by state mechanic’s lien 
law. However, claims for damages evolv- 
ing out of construction on federal prop- 
erty trigger a set of rules different from 
those found in Florida’s mechanic’s lien 
law. 

Florida’s mechanic’s lien law protects 
persons supplying labor and materials to 
a construction project by permitting liens 
to be placed on the project if timely pay- 
ment is not received.' Because liens cannot 
be placed on federal property,? Congress 
enacted the Miller Act to protect the 
rights of those who supply labor and ma- 


terials to federal construction jobs. The 
Miller Act was designed to give essentially 
the same protection as state mechanic’s 
ien laws.3 

When a federal construction contract 
involves more than $25,000, a prime con- 
tractor is obligated under §270a of the 
Miller Act to procure a payment bond 
and a performance bond. The payment 
bond ensures that subcontractors and sup- 
pliers are paid promptly, while the per- 
formance bond guaranties that the job will 
be completed. Federal courts have exclu- 
sive jurisdiction over Miller Act cases.* 

A Miller Act claimant may generally re- 
cover breach of contract or quantum 
meruit damages from the prime contrac- 
tor in accordance with state law.> How- 
ever, Miller Act litigation often arises 
when the prime contractor is insolvent or 
otherwise unable to meet its payment obli- 
gations.® Unpaid subcontractors or suppli- 
ers then look to the prime contractor’s 
Miller Act surety for payment. 

After briefly identifying the persons 
protected under the Miller Act, and exam- 
ining the stringent notice requirements 
and statute of limitations of the Miller 
Act, this article will focus upon the ele- 
ments of damages which are often present 
in a Miller Act payment bond case. 


Parties in a Miller Act Case 
The parties in a Miller Act case will 
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always include the aggrieved subcontrac- 
tor, laborer, or supplier as the plaintiff 
and the surety as the defendant. While the 
Miller Act requires that the case be 
brought in the name of the United States 
“for the use and benefit of” the person 
bringing suit,’ the United States is a nomi- 
nal party and takes no role in the claim- 
ant’s prosecution of its claim. A plaintiff 
also may bring pendent state law claims 
against a solvent prime contractor.* How- 
ever, the prime contractor is not an 
indispensable party to a Miller Act law- 
suit. 

The Miller Act protects suppliers, labor- 
ers, and subcontractors who are in privity 
of contract with the prime contractor. 
Suppliers, laborers and sub-subcontrac- 
tors (“second tier” subcontractors) who 
lack an express or implied contractual re- 
lationship with the prime contractor have 
rights under the Miller Act, provided they 
have a direct contractual relationship with 
a subcontractor to the prime contractor.? 
However, a “third tier” subcontractor who 
lacks privity with the prime contractor 
may not maintain a claim under the Miller 
Act.!© Similarly, suppliers of sub-subcon- 
tractors are usually not afforded the 
protection under the Miller Act.!! 


-{ Miller Act] 


Timely Notice 

A party not in privity of contract with 
the prime contractor must comply with 
the Miller Act’s strict notice requirements. 
Subcontractors and suppliers who are not 
in privity of contract with the prime con- 
tractor, typically sub-subcontractors and 
suppliers of subcontractors, must give 
written notice of nonpayment to the prime 
contractor within 90 days of last supplying 
labor or materials to the project.!2 

The written notice must set forth the 
amount claimed and identify the person 
to whom the labor or materials were pro- 
vided. Notice must be sent to the prime 
contractor’s office, place of conducting 
business or residence by registered mail.!3 
A Miller Act claimant may also serve no- 
tice to the prime contractor in any manner 
in which the U.S. marshal of the district 
in which the project is located is author- 
ized to serve summons. The claimant need 
not provide the surety with notice of non- 
payment. Unlike Florida’s mechanic’s lien 
law, the Miller Act does not require that 
those who lack privity of contract with the 
prime contractor supply a “notice to 
owner” that materials and/or labor are be- 
ing supplied to a federal project. Notice 
under the Miller Act must be given within 
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90 days after labor or materials were last 
furnished to the project since premature 
notice has been deemed ineffective under 
the Miller Act.!4 

Suppliers and subcontractors who are 
in privity of contract with the prime con- 
tractor are not required to provide notice 
of nonpayment to the prime contractor.!5 

Irrespective of privity of contract, all ac- 
tions under the Miller Act must be 
commenced within the Miller Act’s one- 
year statute of limitations period. Federal 
law controls the computation of the limi- 
tations period and the mistaken filing of 
an action in state court will not toll the 
Miller Act’s limitations period.!® The limi- 
tations period begins to run from the last 
day on which labor or material was fur- 
nished to the project.!7 


Surety’s Liability 

The Miller Act allows for recovery of 
“labor and material” furnished in the 
prosecution of work as set forth in the 
contract for construction.'® The defini- 
tional scope of “labor and material” 
covered by a Miller Act payment bond 
has been addressed by many courts, and 
the interpretive decisions are, predictably, 
quite varied. Items such as lumber, con- 
crete, and steel fall squarely within the 
scope of the Miller Act’s “material” lan- 
guage. Work performed by laborers such 
as carpenters, bricklayers, and ironwork- 
ers falls within the scope of “labor.” 

The federal courts have liberally inter- 
preted the statutory phrase “labor and 
material” to include such items as fuel,!9 
rental costs,2 supervisory expenses,2! 
maintenance expenses,?? contributions to 
a health and welfare fund,”3 and even food 
and lodging under certain circumstances.”4 
When analyzing a claim under the Miller 
Act, counsel should be aware that “labor 
and material” covered by the payment 
bond includes more than the “bricks and 
mortar” supplied to a construction 
project. 

A surety’s liability is not coextensive 
with that of its principal, the prime con- 
tractor. Therefore, it is generally held that 
a surety will not be liable for the loss of 
prospective profits under a Miller Act 
payment bond.25 Courts have reasoned 
that the Miller Act payment bond was de- 
signed to cover the costs of “labor and 
material” provided to a project and not 
consequential damages, such as lost prof- 
its. However, nothing in the Miller Act 
expressly precludes a claimant from suing 
the prime contractor directly for lost 
profits or other consequential damages. 


‘ 
i 
' 
INL’ 
| 


Suppliers and subcontractors may recover 
from a surety the profit margin factored 
into the cost of labor and material already 
furnished to a project.” It is only the loss 
of anticipated profits for labor and 
material not yet expended which is 
unrecoverable. 

Courts have been divided on the issue 
of a surety’s liability for delay damages 
under the Miller Act.2” Delay damages in- 
clude such things as increased labor and 
material costs, increased costs of field op- 
erations, and increased indirect expenses, 
like home office overhead.28 The federal 
courts have routinely held that a surety is 
not liable for delay damages. The reason- 
ing underlying the decisions so holding is 
based upon two key premises. First, the 
courts have determined that Congress did 
not intend the Miller Act to cover dam- 
ages not directly related to “labor and 
material,” such as the increased costs asso- 
ciated with delay.2? Second, the courts 
recognized that the standard government 
contract precluded a prime contractor 
from recovering delay damages from the 
owner of the project — the United States 
government.*” Since the prime contractor 
could not recover delay damages from the 
government, courts were disinclined to al- 
low a surety who steps into the shoes of 
an insolvent prime contractor to recover 
delay damages.*! 

However, other courts, relying on the 
“highly remedial” nature of the Miller Act, 
have awarded delay damages against the 
surety under the Miller Act.32 In doing so, 
one court stated the proper test was 
whether claims were based on actual 
increased expenditures for labor and ma- 
terials used while performing work in 
accordance with a subcontract.33 Another 
court permitted a subcontractor to re- 
cover “out of pocket” expenses caused by 
delays.*4 

A change in the government’s contrac- 
tual liability for delay damages has also 
led to the award of delay damages against 
the Miller Act surety. The standard gov- 
ernment construction contract now per- 
mits the prime contractor to recover for 
increased costs during a delay caused by 
the government.35 

Unlike Florida’s mechanic’s lien law, 
the Miller Act does not contain an express 
attorneys fees provision. Under federal 
case law construing the Miller Act, a 
surety may be held liable for attorneys’ 
fees based on contract, but will not be 
held liable for attorneys’ fees based on a 
state fee-shifting statute. 

Since Congress did not address the 
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awardability of attorneys’ fees to success- 
ful claimants, federal courts routinely 
looked to state fee-shifting statutes to fill 
the “gap” in the Miller Act and award 
attorneys’ fees to successful claimants.*° 
Therefore, a prevailing subcontractor or 
supplier previously could recover attor- 
neys’ fees if a state mechanics’ lien statute 
allowed for the award of attorneys’ fees. 
However, the U.S. Supreme Court re- 
jected this practice of incorporating state 
law to fill the attorneys’ fee gap.37 The 
Supreme Court held that the reasonable 
expectations of Miller Act litigants are 
better served by a rule of uniform national 
application.** The Court also rejected the 
notion that attorneys’ fees expended by a 
prevailing party constitute “sums justly 
due” as set forth in §270b(a) of the Miller 
Act. Therefore, attorneys’ fees cannot be 
awarded under a state fee-shifting statute 
in a Miller Act case. 

However, a Miller Act surety may still 
be held liable for attorneys’ fees incurred 
by a successful claimant when an attor- 
neys’ fee award is authorized by con- 
tract.39 If the agreement between the 
prime contractor and subcontractor pro- 
vides for attorneys fees, the subcontractor 
may recover from the prime contractor 
and its Miller Act surety in accordance 
with the terms of that agreement.“ More- 
over, courts have concluded that subcon- 
tractors and suppliers not in privity of 
contract with the prime contractor may 
also recover attorneys’ fees from a Miller 
Act surety.4! Finally, since attorneys’ fees 
are considered special damages under 
Rule 9(g) of the Federal Rules of Civil 
Procedure, a claimant’s entitlement to fees 
must be specifically alleged in the 
complaint.42 

As with a claimant’s right to attorney’s 
fees, the language of the Miller Act is si- 
lent regarding the recoverability of pre- 
judgment interest pursuant to a Miller Act 
payment bond. The federal courts have 
routinely looked to state law as a basis for 
awarding prejudgment interest to success- 
ful Miller Act claimants. Those courts 
have determined that interest is recover- 
able against a surety in accordance with 
the law of the state in which the federal 
court presides.*3 The prejudgment interest 
is calculated from the date on which 
payment became due for the labor or mater- 
ials supplied to the federal project. 


Conclusion 
Since numerous federal construction 
projects are undertaken each year in Flor- 
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ida, a construction lawyer should be famil- 
iar with the basic provisions of the Miller 
Act. Accordingly, attorneys should be pre- 
pared to litigate Miller Act claims in 
federal district court.0 
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INTERNAL INVESTIGATIONS 
FOR FEDERAL CRIMINAL 
WRONGDOING 


by James H. Kynes and 
Stuart C. Markman 


In today’s business environment, corpo- 
rate management is faced with a vast and 
complicated array of federal, state, and lo- 
cal laws and regulations governing the 
conduct of the company and its employ- 
ees. Newspaper headlines reflect the par- 
ticular proliferation of federal criminal 
prosecutions of corporations engaged in 
the banking, securities, and defense indus- 
tries, as well as a myriad of less strictly 
regulated businesses. The successful de- 
fense or avoidance of such criminal prose- 
cutions and their civil counterparts may 
hinge on the ability of the attorney repre- 
senting the corporation to respond 
promptly and effectively when it appears 
there exists the possibility that the client 
may be implicated in federal criminal 
wrongdoing. In virtually every case, the 
attorney should advise the corporation to 
undertake an internal investigation. 

The purpose of this article is to acquaint 
practitioners representing corporations 


with the basic objectives, mechanics, and 
uses of corporate internal investigations. 
At the same ‘time, this -article explores 
some of the frequently recurring legal 
issues and pitfalls that inevitably accom- 
pany such an undertaking, the most im- 
portant of which involves protecting the 
findings of the investigation from un- 
wanted disclosure. Because of the broad 
scope and complexity of the topics ad- 
dressed, this article presents an overview 
rather than an exhaustive treatment of 
them. 

The need for corporate management to 
undertake an internal investigation is 
often very clear. When federal agents ar- 
rive unannounced at the corporate offices 
with a search warrant seeking a multitude 
of documents and records, it is obvious 
that management must act quickly to de- 
termine the facts and circumstances sur- 
rounding the alleged wrongdoing. Other 
circumstances indicating the need for ac- 
tion may be less immediate. The company 
may receive a grand jury subpoena or an 
administrative summons; a civil action 
may disclose potential criminal problems; 
a former or present company employee 
may report some incident indicating the 
need for further investigation, or an ac- 
countant may make findings in the corpo- 
rate records which raise questions. 

In each instance, corporate manage- 
ment will be faced with issues which 
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require prompt action and sound judg- 
ment based on the facts. The initial ques- 
tion is how to determine the facts in a 
manner which will allow management to 
exercise its best judgment in compliance 
with its fiduciary obligations to the corpo- 
ration and its shareholders. The most im- 
portant concern relating to the internal in- 
vestigation is structuring it in such a way 
that the facts discovered will not be invol- 
untarily disclosed to the government or 
other third parties. For this reason, the 
attorney-corporate client privilege and the 
work product doctrine provide guiding 
principles for the conduct of the internal 
investigation. 

In-house counsel will always play a role 
in the investigation, but it is generally true 
that a corporate internal investigation is 
better conducted by experienced outside 
counsel specially retained by the corpora- 
tion for this purpose. While in-house 
counsel may be more familiar with the 
workings of the business and the people 
involved, outside counsel provides at least 
the appearance of greater objectivity. This 
impression may prove important in deal- 
ing with government prosecutors or 
agency representatives. An in-house attor- 
ney may be viewed as a part of corporate 
management, which may affect the attor- 
ney’s credibility. 

The attorney-client and work product 
privileges will protect from disclosure the 
fruits of the internal investigation only if 
the investigation has the requisite confi- 
dentiality and nexus to anticipated litiga- 
tion. Thus, the investigation must be 
conducted or supervised by the lawyers 
representing the corporation. 

Outside counsel’s first contact with the 
corporation will usually be with someone 
in upper management or with in-house 
counsel. Management must be made to 
understand that counsel represents the 
corporation as an entity rather than any 
specific individuals. It should also be de- 
termined as early as possible whether there 
exist conflicting interests such that certain 
officers, employees, or members of the 
board of directors, either collectively or 
individually, should be advised to retain 
separate and independent counsel. While 
the necessity for separate counsel is often 
readily apparent at outside counsel’s first 
exposure to the corporation’s problem, in 
many cases the need is not known until 
after the investigation has already begun. 

When independent counsel becomes in- 
volved, the joint defense privilege allows 
sharing of information for the mutual 
benefit of attorneys representing the 
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corporation and attorneys representing in- 
dividuals without waiver of the attorney- 
client and work product privileges. Courts 
have recognized that the joint defense 
privilege protects from disclosure informa- 
tion and materials gathered and shared by 
parties cooperating for purposes of a com- 
mon defense.! It is best protected by a 
formal, written joint defense agreement 
that articulates the parties’ intention to 
keep confidential the matters shared. 

To assure that the information uncov- 
ered will have maximum protection and 
confidentiality under the attorney-client 
and work product privileges, the internal 
investigation should commence with a for- 
mal engagement letter from the board of 
directors or management to outside coun- 
sel. The letter should authorize the investi- 
gation in language that tracks the elements 
of the privileges. It should state the reason 
for the investigation and its scope, and 
should carefully define the role of counsel 
as determining facts and giving legal (as 
opposed to business) advice to the corpo- 
ration. Mention should be made in the 
broadest possible terms of all potential 
litigation. The letter should also clearly 
state that all communications are 
confidential. 

Upjohn Co. v. United States, 449 U.S. 
383 (1981), the seminal U.S. Supreme 
Court decision on the attorney-client 
privilege in the corporate setting, makes 
clear that communications between coun- 
sel for the corporation and its employees 
for the purpose of securing or rendering 
legal advice during the internal investiga- 
tion are confidential and subject to the 
company’s attorney-client privilege. The 
rationale for the rule, according to 
Upjohn, is “to encourage full and frank 
communication between attorneys and 
their clients and thereby promote broader 
public interests in the observance of law 
and administration of justice.” The privi- 
lege in this instance protects not only the 
advice ultimately given by the attorney to 
the corporation, but also information 
given to the attorney to enable him to 
form his opinion. 

Great care must be taken during the in- 
vestigation to avoid any waiver of the 
privilege. The privilege is inapplicable 
when the attorney renders purely business 
rather than legal advice. As the distinction 
between ordinary business advice and pro- 
tected legal advice is often blurred, inad- 
vertent waiver is more easily avoided if 
outside counsel specializing in criminal de- 
fense work conducts the investigation in- 
stead of in-house counsel, whose normal 
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duties include rendering ordinary business 
opinions. 

Counsel’s fact-finding process will usu- 
ally begin with a review of pertinent docu- 
ments. Frequently, counsel will employ 
private investigators, consultants, or ex- 
perts to assist in the review. To protect the 
attorney-client and work product privi- 
leges, such assistants should, like the in- 
vestigating attorney, be hired pursuant to 
letters applying the elements of the privi- 
leges to their employment. 

It has long been the rule that communi- 
cations with such agents involving coun- 
sel’s function of furnishing a legal opinion 
to the corporation are within the corpo- 
rate attorney-client privilege.2 To the 
extent that the involvement of such assis- 
tants results in the generation of memo- 
randa, notes, or other papers, care must 
be taken to ensure the papers are pro- 
tected under the work product doctrine 
as well. 

The work product doctrine, which is 
separate and distinct from the attorney- 
client privilege, protects from disclosure 
to the government or others notes, memo- 
randa or other documents or materials 
prepared in anticipation of litigation by 
or at the direction of an attorney, when 
such materials contain the theories, strate- 
gies, mental impressions, or analyses of 
counsel. The work product doctrine dif- 
fers markedly from the attorney-client 
privilege. The latter exists to protect confi- 
dential communications between attorney 
and client so that the client is assured that 
all statements made in seeking legal advice 
will be kept confidential. The former ex- 
ists not to protect a confidential relation- 
ship, but instead to promote the adversary 
system by keeping an attorney’s trial 
preparation from the opponent.‘ 

In most cases, in addition to conducting 
a document review, the internal investiga- 
tion will also involve interviews of em- 
ployees and nonemployee witnesses by 
counsel and/or his agents. Under Upjohn, 
employee questionnaires and notes reflect- 
ing responses to interview. questions are 
protected from disclosure under the attor- 
ney-client privilege. Notes and memo- 
randa pertaining to the statements of 
nonemployee witnesses which involve the 
attorneys’ mental processes and opinions 
are protected under the broader work 
product doctrine. 

Before any interviews are conducted, 
management should notify employees that 
the investigation has been authorized and 
that employees should cooperate with 
counsel for the corporation. Each inter- 


viewed employee must be carefully ad- 
vised that the interviewing attorney and 
the attorney’s agents represent the corpo- 
ration and not the employee. The em- 
ployee must not be under the erroneous 
impression that the corporation’s attorney 
will necessarily act in the best interests of 
the employee. This is significant because 
the corporation, not the employee, holds 
the attorney-client privilege, and may 
choose to exercise or waive the privilege 
with respect to the employee’s interview. 

Employees should also be advised that 
they have the right to confer with attor- 
neys of their own choice prior to being 
interviewed. In the event the employee re- 
tains or the corporation provides separate 
counsel for the employee, communica- 
tions between the employee and investigat- 
ing counsel, as well as other information, 
can be shared but kept privileged under a 
joint defense agreement. 

Interviewed employees should also be 
informed that they may or likely will be 
contacted by a government attorney or in- 
vestigator and that they have the right 
either to speak to the government repre- 
sentative or to refuse to be interviewed. 
They should be told that if they choose to 
be interviewed, they must be truthful. In 
some instances, the corporation may want 
to offer to provide or pay for lawyers for 
employees who wish to confer with coun- 
sel prior to or during an interview with a 
government attorney or investigator.° 

In the course of interviewing employees 
and other witnesses, the attorneys con- 
ducting the investigation must at all times 
be extremely careful to avoid taking any 
steps which create even ihe appearance of 
improperly pressuring or coercing those 
interviewed. Counsel must be continu- 
ously aware of potential criminal liability 
for obstruction of justice or witness tam- 
pering under 18 U.S.C. §1512, which pro- 
hibits tampering with a witness, victim, or 
an informant. Under that statute, it is a 
criminal offense to employ “misleading 
conduct toward another person” with in- 
tent to influence testimony. The “mislead- 
ing conduct” defined in the statute covers 
a wide range of deceptive conduct, includ- 
ing the creation of a “false impression.” 

At least in the more critical employee 
interviews, a nonattorney investigator 
should always be present. In the event it 
is later claimed the employee was coerced 
or pressured, the investigator will, unen- 
cumbered by the conflict facing an attor- 
ney representing the corporation, be able 
to testify. Similarly, if at trial the em- 
ployee testifies inconsistently with inter- 
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view statements, the investigator can be 
called at trial for impeachment. 

On conclusion of the investigation, 
management and outside counsel will be 
in a position to determine how best to use 
the results of the internal investigation. In 
most cases the results will be kept confi- 
dential. In other instances, the corpora- 
tion may choose to disclose the results of 
its internal investigation to the govern- 
ment based on the decision that disclosure 
presents the best chance for avoiding or 
minimizing the effects of prosecution. Pro- 
viding the government the report of its 
internal investigation will, however, waive 
the attorney-client and work product 
privileges.’ Disclosure may also be made 
to government counsel, regulatory agen- 
cies, or outside auditors when it is deter- 
mined that employee wrongdoing must be 
reported regardless of the potential corpo- 
rate liability, or when disclosure is 
required by law. In other instances, disclo- 
sure may be appropriately made to share- 
holders. In all of these cases, issues 
involving waiver of privileges must be 
considered. 

Prompt responsive action is essential to 
advise the corporation properly and mini- 
mize its potential liability under federal 
criminal, civil, and administrative law. By 
developing and following an internal in- 
vestigation plan with awareness of the 
practical and legal issues addressed in this 
article, the practitioner can help the cor- 
porate client achieve this goal while reduc- 
ing the likelihood that the findings of the 
internal self-investigation will be involun- 
tarily disclosed to governmental or private 
entities.0 
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1987). 
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(Sth Cir. 1976). 
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setting, see Hickman v. Taylor, 329 U.S. 495 
(1947), it is also applicable to criminal cases. 
United States v. Nobles, 422 U.S. 225, 238 
(1975); In re Grand Jury Proceedings (McCoy 
and Sussman), 601 F.2d 162, 171 (Sth Cir. 
1979). 
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certain circumstances. See, e.g., Fira. Stat. 
§607.014. 

618 U.S.C. §1515(3) defines “misleading 
conduct” as follows: 

“(A) knowingly making a false statement; 


“(B) intentionally omitting information from 
a statement and thereby causing a portion of 
such statement to be misleading, or intention- 
ally concealing a material fact, and thereby 
creating a false impression by such statement; 

“(C) with intent to mislead, knowingly sub- 
mitting or inviting reliance on a writing or 
recording that is false, forged, altered, or other- 
wise lacking in authenticity; 

“(D) with intent to mislead, knowingly sub- 
mitting or inviting reliance on a sample, speci- 
men, map, photograph, boundary mark, or 
other object that is misleading in a material 
respect; or 

“(E) knowingly using a trick, scheme, or de- 
vice with intent to mislead.” 

7In re Martin Marietta Corp., 856 F.2d 619 
(4th Cir. 1988). 
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THE FEDERAL PROSECUTOR IN 
INITIATING AND DECLINING 
PROSECUTION 


by Peter George 


Mr. Justice Sutherland eloquently de- 
scribed the special role of the prosecutor 
in our federal criminal justice system in 
Berger v. United States, 295 U.S. 78, 88 
(1935), an opinion written more than 50 
years ago: 


The United States Attorney is the representa- 
tive not of an ordinary party to a controversy, 
but of a sovereignty whose obligation to govern 
impartially is as compelling as its obligation to 
govern at all; and whose interest, therefore, in 
a criminal prosecution is not that it shall win a 
case, but that justice shall be done. As such, 
he is in a peculiar and very definite sense the 
servant of the law, the twofold aim of which is 
that guilt shall not escape or innocence suffer. 


At the very heart of the prosecutor’s 
obligation to see that “guilt shall not es- 
cape or innocence suffer” lies the power 
to determine whether to initiate or decline 
prosecution. Federal prosecutors have 
broad discretion to determine who will be 
charged with a federal crime, and what 
charges will be brought. The constitu- 
tional prerogative to initiate or decline 
federal prosecution affects the most funda- 


mental of individual liberties, and directly 
impacts upon the general administration 
of criminal justice, as it controls the qual- 
ity and quantity of cases that come before 
the federal courts. 

The breadth of federal prosecution has 
expanded in dramatic fashion in recent 
years through the enactment of new fed- 
eral criminal statutes and through expan- 
sive and imaginative use by prosecutors 
of existing laws such as the mail fraud, 
extortion, and racketeering statutes. With 
one notable recent exception, the Su- 
preme Court’s decision in McNally v. 
United States, 107 S.Ct. 2875 (1987), the 
federal courts have upheld this expansion 
of federal criminal jurisdiction.! Today’s 
federal prosecutor is inclined to investi- 
gate criminal activity that once was 
considered largely the province and re- 
sponsibility of state court prosecution. 
Especially in such areas as public corrup- 
tion, economic crime, and drug traffick- 
ing, federal prosecutors increasingly have 
reached out to prosecute matters per- 
ceived to be too big or too “political” for 
their elected state brethren to handle. 

One practical consequence of the feder- 
alization of criminal law is the increasing 
likelihood that the state court practitioner 
will be called upon to represent a client in 
the federal criminal justice system. Be- 
cause federal court criminal representation 
often begins during the investigative stage 
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of a case, well before the decision to 
prosecute has been made, defense counsel 
often have the opportunity to involve 
themselves in the prosecutorial decision- 
making process. (See “Corporate Internal 
Investigations for Federal Criminal 
Wrongdoing” also in this issue.) While a 
“subject” or “target” of an investigation 
has no right to participate in this decision- 
making process, in practice, especially in 
complex or sensitive cases, defense coun- 
sel in the federal system can often play a 
pivotal role in determining whether a cli- 
ent will be charged with a federal crime. 
In order to deal effectively in this pre- 
charge arena, counsel will need to under- 
stand the organization of the Department 
of Justice and its local United States attor- 
neys’ offices, as well as the decisional proc- 
esses and principles by which federal 
prosecutors exercise their discretion to in- 
itiate or decline prosecution. 


Justice Criminal Division 

The Attorney General of the United 
States serves as the head of the Depart- 
ment of Justice. The Attorney General 
oversees federal law enforcement opera- 
tions, employs his own criminal litigation 
attorneys, and supervises the activities of 
all U.S. attorneys per 28 U.S.C. §503. 

Several divisions within the Department 
of Justice investigate and prosecute spe- 
cialized types of criminal activity, exam- 
ples of which are the civil rights and tax 
divisions. The department’s criminal divi- 
sion is responsible for general supervision 
of most federal criminal matters, while 
U.S. attorneys’ offices actually prosecute 
the vast majority of federal criminal cases. 
Organized into seven litigation sections 
and seven administrative and policy-mak- 
ing offices, the criminal division is super- 
vised by an assistant Attorney General 
whose duties include coordination of fed- 
eral prosecutions, liaison with U.S. attor- 
neys and federal investigative agencies, 
and the development and implementation 
of federal law enforcement initiatives 
around the country. The litigation units 
most frequently encountered by the gen- 
eral practitioner in Florida are the fraud, 
public integrity, organized crime and rack- 
eteering, and narcotic and dangerous drug 
sections of the criminal division. These 
sections prosecute their own cases, pro- 
vide litigation support and advice to U.S. 
attorneys’ offices, and are responsible for 
authorizing prosecution by U.S. attorneys 
under certain designated statutes. 

Unlike Florida’s state attorneys, who 
are elected to office, United States attor- 


neys are appointed by the President, with 
the advice and consent of the Senate. A 
U.S. attorney is appointed for each federal 
judicial district. In addition to handling 
civil matters to which the United States is 
a party, the U.S. attorney is the chief 
federal law enforcement officer in the par- 
ticular district, responsible for the “prose- 
cution of all offenses against the United 
States.“ United States attorneys and their 
assistant’ are accountable to the Attorney 
General and are subject to removal by the 
President and Attorney General, respec- 
tively.> 

As a member of the Executive Branch 
of federal government it is the duty of the 
U.S. attorney to see that the laws of the 
United States “be faithfully executed.” It 
is well-settled, by virtue of the separation 
of powers doctrine, that federal prosecut- 
ing attorneys enjoy nearly unfettered dis- 
cretion to initiate or decline criminal 
prosecution.® 

Incident to overall charging authority, 
the federal prosecutor is empowered to in- 
itiate investigations by federal law enforce- 
ment authorities, seek arrest and search 
warrants, file felony complaints and mis- 
demeanor informations.’ The prosecutor 
determines whether to utilize the investiga- 
tive and subpoena powers of the grand 
jury, and, ultimately, whether to seek an 
indictment from the grand jury. Federal 
prosecutors also have wide latitude to 
grant or withhold immunity,® as well as 
to terminate prosecutions through plea 
bargaining, or referral to state authorities. 


Decisional Process 

Federal criminal investigations are usu- 
ally initiated by law enforcement agents 
from such agencies as the Federal Bureau 
of Investigation, Drug Enforcement Ad- 
ministration, Internal Revenue Service, 
and U.S. Customs Service. Cases are also 
referred for prosecution by the inspectors 
general of major federal entities such as 
the Department of Health and Human 
Services and Department of Housing and 
Urban Development, positions created by 
the Inspector General Act of 1978. Con- 
trary to some popular belief, investigative 
agents do not make the ultimate decision 
to prosecute. The Department of Justice 
or U.S. attorney makes this decision. 

In virtually every litigation section of 
the Department of Justice, and in most 
U.S. attorneys’ offices, the case attorney 
prepares a written prosecution memoran- 
dum detailing the evidence, proposed 
charges, law, anticipated defenses, and 
other potential impediments to successful 


62 THE FLORIDA BAR JOURNAL/DECEMBER 1989 


prosecution. A copy of a proposed indict- 
ment also is prepared. An “indictment re- 
view committee” composed of supervising 
attorneys and other experienced prosecu- 
tors reviews the “pros memo,” and pro- 
posed indictment, confers with the case 
attorney, and votes to recommend indict- 
ment or not. Approval by the U.S. attor- 
ney or Department of Justice section chief 
is generally routine thereafter, unless a dif- 
ference of opinion exists within the com- 
mittee, in which case the matter will be 
reviewed by more senior personnel. 


Precharge Investigation 

Federal grand jury investigations can 
often move quite slowly as prosecutors 
deal with heavy caseloads, crowded grand 
jury dockets, and complex factual and le- 
gal situations. This reality will usually give 
defense counsel sufficient time to conduct 
counsel’s own factual investigation, and 
provide an opportunity to seek informa- 
tion from the prosecutor about the case 
and the prosecutor’s charging intentions. 
During this period defense counsel may 
enter into plea bargaining discussions, 
seek outright declination of prosecution 
or suggest noncriminal disposition. 

While not required to do so, in most 
complex or sensitive white collar cases, the 
prosecutor will be willing to meet with 
defense counsel prior to indictment and 
listen to arguments in favor of nonprose- 
cution. These conferences should obvi- 
ously be approached with caution, 
however, since if counsel’s reasoning falls 
upon deaf ears the prosecutor may have 
gained some tactical advantage. There are 
also attorney-client and work product 
privilege issues to consider.? These confer- 
ences are most useful near or at the close 
of the government’s investigation, but be- 
fore the matter has been presented to the 
indictment review committee. Defense 
counsel also may find it advantageous to 
seek a meeting with the case prosecutor’s 
supervisor, especially if the feedback from 
the line prosecutor appears negative. 

Decisions to initiate or decline federal 
prosecution are based upon legal, factual, 
equitable, resource, and policy considera- 
tions. While the wisdom of these deter- 
minations ultimately rests upon the 
experience, integrity, and good judgment 
of individual prosecutors, the Department 
of Justice does have written general policy 
guidelines to which federal prosecutors 
must adhere. 

These Principles of Federal Prosecution 
published in 1980, and subsequently incor- 
porated into the U.S. attorneys’ manual, 


set forth a statement of Department of 
Justice policies and practices calculated to 
“promote the reasoned exercise of prose- 
cutorial authority, and contribute to the 
fair, evenhanded administration of the 
federal criminal laws.”!® The principles, 
made available to federal law enforcement 
officials and the public, are intended to 
promote greater uniformity with respect 
to initiating and declining prosecution, se- 
lecting charges, entering plea agreements, 
and sentencing participation. 

While not creating any substantive 
rights, these guidelines provide valuable 
insight into the decision-making processes 
of federal prosecutors and provide an in- 
formed basis upon which defense counsel 
can make factual, equitable and legal ar- 
guments to government counsel against 
prosecution. For example, the standards 
state that “probable cause” is both the le- 
gal standard for indictment and the mini- 
mal requirement of prosecution. The prin- 
ciples caution, however, that probable 
cause in a given case “does not automati- 
cally warrant prosecution.”!! “[BJoth as a 
matter of fundamental fairness and in the 
interest of the efficient administration of 
justice, no prosecution should be initiated 
against any person unless the government 
believes that the person probably will be 
found guilty by an unbiased trier of 
fact.”!2 Needless to say, there can often 
be a wide gulf between “probable cause” 
and the quantum of evidence necessary for 
a prosecutor to believe that a putative de- 
fendant “probably will be found guilty,” 
fertile ground for defense counsel to argue 
against prosecution. 

The principles further state several cir- 
cumstances in which prosecution ordinar- 
ily should be declined: (1) No substantial 
federal interest would be served by prose- 
cution; (2) the person is subject to effective 
prosecution in another jurisdiction; or (3) 
there exists an adequate noncriminal alter- 
native to prosecution.!3 


Conclusion 

The U.S. Department of Justice and its 
U.S. attorneys have broad discretion to 
initiate or decline prosecution in the fed- 
eral system. This power must be exercised 
in scrupulous adherence to constitutional 
tenets and in accord with the Depart- 
ment’s Principles of Federal Prosecution. 
Defense counsel can and should seek to 
play a role in this process when the law, 
facts, or equities so dictate. Prosecutors 
who understand their special role in the 
criminal justice system will listen to well- 
reasoned arguments against prosecution. 


{Federal Prosecutor } 


and can be persuaded, especially in the 
marginal case or when the interests of jus- 
tice otherwise so dictate, to decline or re- 
fer the case for noncriminal resolution.0 


' But see 18 U.S.C. §1346, effective Novem- 
ber 18, 1988, which overrules the McNally deci- 
sion by defining “scheme or artifice to defraud” 
to include deprivation of the intangible right 
of honest services. 

2A “subject” is an individual “whose con- 
duct is within the scope of the grand jury’s 
investigation.” Unitep States ATTORNEY’S 
Manuat (USAM), §9-11.260. 

3A “target” is an individual “as to whom 
the prosecutor or the grand jury has substantial 
evidence linking him/her to the commission of 
a crime and who, in the judgment of the prose- 
cutor, is a putative defendant.” Jd. 

428 U.S.C. §543. 

5 28 U.S.C. §§541(c) and 542(b). 

6“[T]he decision of whether or not to prose- 
cute in any given instance must be left to 
the discretion of the prosecutor. This discretion 
has been curbed by the judiciary only in those 
instances where impermissible motives may be 
attributed to the prosecution, such as bad faith, 
race, religion, or a desire to prevent the exercise 
of the defendant’s rights.” United States v. 
Smith, 523 F.2d 771, 782 (Sth Cir. 1975) (cita- 
tions omitted). 

7 Fep. R. Crim. P. 3, 4 and 7(a). 

8 See 18 U.S.C. §§6001-6005 which pro- 
vides for court ordered “use” immunity. 

9 See, e.g., In re Martin Marietta, 856 F.2d 
619 (4th Cir. 1988), cert. denied, __ U.S. ___ 
(1989). 


10 USAM §9-27.001. 
Td, §9-27.210B. 
12 Jd. §9-27.220A. 
3 Id. 
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ceived his B.A. in government from 
Georgetown University and J.D. in 
1973 from Catholic University. He was 
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ADVERTISEMENT 


PerfectPal Makes 
WordPerfect Easy 


PerfectPal is a tool for 
WordPerfect 4.1, 4.2 & 5.0 that uses a 
system of more than 375 pre-coded 
macros accessed by the Alt key. New 
users dramatically reduce the 

curve from days to minutes, and ex- 
— users Obtain a unique set of 

With simplified key strokes named for 
every WordPerfect command from the 
very simple to the most advanced, such 
as "P" to print a document, "O" to do 
outlines, "G" to send a go signal to the 
printer, "BOX" for Box/Line drawing, 
"COL3" to set up three evenly spaced 
columns, the time to find and execute 
commands are cut by as much as 90%. 

Moving/copying text; transposing words, 
sentences, paragraphs; easy merge; pre- 
set sorts; effortless math; using pre-set 
fonts; setting up graphic images, and 
simplified desk-top publishing, now 
require just one or two key strokes 
instead of struggling through the 
manual and several layers of menus. 
Routines specific to the legal profession - 
such as tables of authorities creation and 
generation, line numbering, are pre- 
coded in simplified format as well. 

And PerfectPal can automatically map 
your keyboard with special science/- 
math/foreign language characters; strip 
hard returns and extra spaces from 
converted documents; a search-for-hid- 
den-code menu (to locate troublesome 
codes); label and envelope print routines; 
automatic columns settings; a date and 
time-stamped note pad, macros. which 
delete codes, such as all Bold or Margin 
settings. And the list on and on. 

Plus, over 150 of PerfectPal’s 375 
macros include pop-up tips, prompts and 
instructions making PerfectPal an excel- 
lent tutor as well. INFO WORLD says 
PerfectPal "is a good way for new users 
to learn the WordPerfect program and 
for more experienced users.to experiment 
with macros." PerfectPal is the most 
comprehensive collection of macros 
available, and is not RAM resident so it 
won’t create conflict with other applica- 
tions. And it doesn’t change Word- 
Perfect in any way, rather it adds to it. 
Once you use PerfectPal you'll wonder 
how you ever got along without it. 

PerfectPal comes on 5%" or 3%" disks, 
with two 3- by-18 inch templates describ- 
ing all commands, a user’s manual (show- 
ing macros with their WP keystrokes), and 
a 30 day money-back ntee. 

PerfectPal costs $79 + $4 S/H ($10 
foreign) and can be ordered (check, cred- 
it card, P.O. or C.O.D.) from PC Temp- 
late P.O. Box 9273 Glendale CA, 91206 
or call (800) 451-6086. (Indicate WP ver- 
sion:-- all orders shipped 2nd day air.) 
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BUSINESS LAW 


The Supreme Court’s Six EEO 


Decisions in June 


are Good for Business 


une, 1989 was a month when the 

Supreme Court issued a number 

of long-awaited decisions. Six of 

these decisions involved equal 
employment opportunity (EEO), and 
every one of the six cases contained pro- 
employer rulings. Civil rights activists 
were devastated. This article is written to 
acquaint business law practitioners with 
the cases in question, with the idea in 
mind that some hard facts about these de- 
cisions might be refreshing in lieu of the 
hoopla and rhetoric so prevalent in media 
analysis. 

The six June EEO decisions are as fol- 
lows: Wards Cove Packing Co. v. Atonio, 
1989); Martin v. Wilks, ___ U.S. —_, 
109 S.Ct. 2180 (June 12, 1989); Lorrance 
v. AT&T Technologies, Inc., 109 S.Ct. 
2261 (June 12, 1989); Patterson v. 
Mclean Credit Union, 109 S.Ct. 2363 
(June 15, 1989); Jett v. Dallas Independ- 
ent School District, ___ U.S. —__, 109 
S.Ct. 2702 (June 22, 1989); and Public 
Employees Retirement System of Ohio v. 
Betts, 109 S.Ct. 2854 (June 23, 1989). 

Certain observations can be made 
about these decisions as a whole before 
discussing them individually. First, vigor- 
ous — and at times bitter — dissents were 
filed in each case. Many of the dissenting 
opinions were quite lengthy, as were the 
majority opinions. Justices Brennan and 
Marshall dissented in all of these cases, 
and the Chief Justice, with Justices White, 
O’Connor, Scalia, and Kennedy, voted 
with the majority in all of the cases. Of 
further interest is that the five justices 
forming this new conservative majority 
each authored at least one of these six 
majority opinions (Kennedy delivered two 
majority opinions). One must assume, un- 
der such circumstances, that the Court has 
become polarized on EEO issues, and that 
the new conservative majority will render 
decisions consistent with their own phi- 


The June decisions 
signal a distinct 
conservative trend 
in EEO law which 
will give employers 
greater latitude in 
personnel 
administration 


by John McAdams 


losophy, in many cases over bitter dis- 
sents. 


Two Cases Construe §1981 

A number of federal laws mandate 
equal employment opportunity. Probably 
the most important of these statutes are 
Title VII of the Civil Rights Act of 1964, 
42 U.S.C. §2000e, et seqg., which prohibits 
discrimination in employment on the basis 
of race, color, sex, religion, and national 
origin; the Age Discrimination in Employ- 
ment Act of 1967, 29 U.S.C. §621, et seq. 
(the ADEA); and 42 U.S.C. §1981, com- 
monly referred to as §1981, which prohib- 
its race discrimination in the making and 
enforcement of contracts, including em- 
ployment contracts.' Two of the June, 
1989 Supreme Court decisions construed 
this last statute. 

Section 1981 is unique among federal 
statutes prohibiting discrimination. First, 
it is by far the oldest of these laws. It 
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originated in 1866, while other federal 
EEO legislation was not passed until the 
1960’s. Second, unlike modern EEO stat- 
utes, §1981 does not require that aggrieved 
employees pursue their claims with appro- 
priate administrative agencies as a condi- 
tion to precedent to suit. Third, the 
remedies under §1981 are different from 
other federal EEO laws; under §1981, 
compensatory and punitive damages are 
available, while Title VII and the ADEA 
provide equitable relief, such as reinstate- 
ment and back pay. 

The history of §1981 is a curious one. 
After the Civil War, it was generally as- 
sumed that §1981 was only applicable in 
situations involving state action.2, How- 
ever, in 1968, the Supreme Court decided 
Jones v. Alfred H. Mayer Co., 392 U.S. 
409 (1968), in which it held that a sister 
statute to §1981 (42 U.S.C. §1982) did 
reach purely private acts of discrimina- 
tion. Later, in Runyan v. McCrary, 427 
U.S. 160 (1976), the Supreme Court 
squarely held that §1981 prohibits racial 
discrimination in the making and enforce- 
ment of private contracts. In this context 
the two most recent opinions construing 
this law must be considered. 

Patterson involved claims of race dis- 
crimination brought against a credit 
union. Most significantly, the plaintiff al- 
leged that she was harassed because of her 


trace. This harassment included allegations 


that her supervisor periodically stared at 
her for several minutes at a time; that he 
gave her too many tasks; that he assigned 
her menial chores (sweeping and dusting) 
not given to white employees; that he sin- 
gled her out for criticism; and that on one 
occasion, he told her that blacks are 
known to work slower than whites. 109 
S.Ct. at 2373. The plaintiff also alleged 
that her employer failed to promote her 
to an intermediate accounting clerk posi- 
tion, and later discharged her because of 
her race. The trial judge ruled that narass- 
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ment claims could not be brought under 
§1981, and entered judgment against her 
on these claims. The discharge and pro- 
motion claims went to the jury, with a 
defense verdict. Id. at 2369. 

On appeal, the plaintiff argued that har- 
assment claims could be brought under 
§1981, and that the district court erred in 
the instructions it gave the jury on her 
promotion claim when it indicated that it 
was the plaintiff's burden to show that she 
was better qualified than the white em- 
ployee allegedly promoted in her place. Id. 
at 2374. The court of appeals affirmed, 
and the Supreme Court granted certiorari. 
After oral argument, the Court, in an or- 
der that resulted in considerable publicity, 
requested the parties to brief and argue 
an additional question: “Whether or not 
the interpretation of 42 U.S.C. §1981 
adopted by this Court in Runyan v. 
McCrary should be reconsidered.” Jd. at 
2369. In other words, the Court posed the 
question of whether it should overturn its 
prior decisions holding that §1981 applied 
to employment discrimination in the pri- 
vate sector. 

The Supreme Court in Patterson de- 
cided not to overrule Runyan. It reached 
this result not because it believed Runyan 
was correctly decided, but because the 
Court believed the ruling should stand un- 
der the doctrine of stare decisis. However, 
after conceding this point, the Court then 
indicated that §1981 must be construed 
narrowly in the future. The majority read 
§1981 as applying only to the making of 
contracts and the enforcement of contract 
rights. Thus narrowly construed, the stat- 
ute’s protection “extends only to the for- 
mation of a contract, but not to problems 
that may arise later from the conditions 
of continuing employment.” 109 S.Ct. at 
2372. Under this view, harassment claims 
do not state a cause of action under §1981, 
and promotion claims can only be 
brought under the statute “where the pro- 
motion rises to the level of an opportunity 
for a new and distinct relation between the 
employee and the employer.” Jd. at 2377.3 
As Justice Stevens pointed out in dissent, 
Id. at 2396, it is difficult to draw bright- 
line distinctions in an employment at-will 
state, such as Florida, as to the kinds of 
changes in the employment relationship 
that rise to the level of making a new con- 
tract. A further open question is presented 
as to whether the discharge of an em- 
ployee — by the “unmaking” of his con- 
tract — is covered by the Act. Arguments 
apparently could be made on either side 
of this point. In any event, the first district 


The Court 
indicated that 
§1981 must 
be construed 
narrowly in 


the future 


judge to consider the issue after Patterson 
ruled that discharge claims can be brought 
under §1981. Padilla v. United Air Lines, 
716 F.Supp. 485 (D. Col. 1989). 

The other Supreme Court opinion to 
construe §1981, Jett v. Dallas Independent 
School District, did not receive the media 
attention devoted to Patterson. However, 
the decision is quite important to public 
sector employers. In Jett the Supreme 
Court further limited the applicability of 
this law by holding that the same prece- 
dent construing remedies and burdens of 
proof under §1983 also governs §1981 
actions against public employers. The doc- 
trine of respondeat superior was specifi- 
cally held unavailable to the plaintiff. 

The Court, in its opinion, outlined the 
plaintiff's burden of proof in a §1981 ac- 
tion against a public sector employer. A 
plaintiff must show a deprivation of rights 
— through race discrimination — “by 
those officials or governmental bodies 
who speak with final policymaking 
authority for the local governmental ac- 
tor,” and that “their decisions have caused 
the deprivation of rights at issue by poli- 
cies which affirmatively command that it 
occur, or by acquiescence in a long- 
standing practice or custom which consti- 
tutes the standard operating procedure of 
the local governmental entity.” 109 S.Ct. 
at 2723. This showing is virtually identical 
to the plaintiff's burden in a §1983 case. 
See Monnell v. New York City Dept. of 
Social Services, 436 U.S. 658 (1978), and 
St. Louis v. Praprotnik, 485 U.S. 112 
(1988). 


The Atonio Decision 

The most important of the remaining 
four decisions is undoubtedly Wards Cove 
Packing Co. v. Atonio. That case involved 
alleged employment discrimination in 
Alaskan salmon canneries. In this decision 
the Supreme Court clarified the parties’ 
burdens of proof and persuasion in Title 
VII cases involving neutral employment 


practices that have a “disparate impact” 
on minorities. This revised analysis is 
quite favorable to employers. 

The cannery operations that were the 
subject of this suit were operated only dur- 
ing salmon runs in the summer months. 
Jobs at the canneries fell into two main 
categories: “cannery jobs,” which involved 
unskilled labor on the cannery lines, and 
“noncannery jobs,” which involved a wide 
variety of jobs, most skilled. The cannery 
jobs were generally filled by minorities, in- 
cluding Filipinos and Alaska natives, 
while the noncannery work force was pre- 
dominantly white. As one might expect, 
the skilled, noncannery jobs carried a 
higher wage. 

The plaintiffs sued under Title VII, 
challenging the employers’ promotion and 
hiring practices. Among other theories, 
they argued that the lack of objective se- 
lection criteria — in other words, subjec- 
tively discriminatory practices — resulted 
in stratification of the work force. The 
trial judge rejected this theory. However, 
the court of appeals reversed, finding that 
the plaintiffs established a prima facie case 
of disparate impact. The Supreme Court 
granted certiorari. 

The Court concluded that the court of 
appeals incorrectly determined that a 
plaintiff in a Title VII case can prove a 
prima facie case of disparate impact sim- 
ply by showing racial imbalance in one 
segment of the employer’s work force. 
There was no proof, in Atonio, that the 
employees in the cannery lines were quali- 
fied to hold the noncannery jobs; the rele- 
vant comparison, in such circumstances, 
is between the percentage of minorities 
and whites who are selected for jobs, and 
the percentage of minorities and whites in 
the relevant labor pools. 109 S.Ct. at 2122- 
23. 

On the other hand, the Court also con- 
cluded that subjective selection practices 
can be challenged under disparate impact 
analysis. However, to prove such a case, 
the employees “must demonstrate that it 
is the application of a specific or particular 
employment practice that has created the 
disparate impact under attack.” 109 S.Ct 
at 2124. If the plaintiffs could meet this 
burden on. remand, the employers would 
then be required to show “business justifi- 
cation” for the practices. The Court 
explained that this phase of trial contains 
“first, a consideration of the justifications 
an employer offers for his use of these 
practices,” and “second, the availability of 
alternate practices to achieve the same 
business ends, with less racial impact.” Jd. 
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at 2125. An employer, in justifying a chal- 
lenged practice, need not prove that the 
practice be “essential” or “indispensable” 
to its business. Jd. at.2125-26. 

In bitterly dissenting — Justice Stevens 
described the cannery operations as bear- 
ing “an unsettling resemblance to aspects 
of a plantation economy,” /d. at 2128 n.4 
— the four-Justice minority quite accu- 
rately pointed out that the case “requires 
practice-by-practice statistical proof of 
causation, even where, as here, such proof 
would be impossible.” Jd. at 2136. The fi- 
nal words of Justice Blackmun’s dissent 
pointedly convey his sense of outrage: 
“One wonders whether the majority still 
believes that race discrimination — or 
more accurately, race discrimination 
against non-whites — is a problem in our 
society, or even remembers that it ever 
was.” 


Betts, Lorrance, and Martin 

The three remaining EEO decisions are 
also important. Of these three, perhaps 
Betts has the most wide-ranging 
implications. 

Public Employees Retirement System 
of Ohio v. Betts involved a challenge to 
Ohio’s disability retirement system under 
the ADEA. Under that system, employees 
over the age of 60 could not retire under 
the state disability plan. In analyzing this 
claim, the Court first noted that the 
ADEA provides that it is not unlawful for 
an employer to observe the terms of a 
bona fide employee benefit plan, unless 
the plan is “a subterfuge” to evade the 
purposes of the Act. 29 U.S.C. §623(f)(2). 
Although the Court concluded that any 
plan adopted prior to the ADEA’s enact- 
ment cannot be regarded as a “subter- 
fuge,” the challenged disability provision 
was not insulated from attack on this 
ground, because it was adopted in 1976. 
109 S.Ct. at 2862. 

The Court then considered the plain- 
tiff’s principal argument, which was 
premised on a regulation, issued by the 
Equal Employment Opportunity Commis- 
sion, providing that age-based distinctions 
in employee benefit plans are only lawful 
when justified by the increased cost of 
benefits to older employees. The Court 
found no statutory basis for this theory, 
and declared the EEOC regulation invalid. 
Id. at 2865. The Court concluded that the 
language of the statute completely insu- 
lates employer actions taken pursuant to 
benefit plans unless the plaintiff can prove 
that the plan was adopted for the purpose 
of discriminating in some other aspect of 


the employment relationship. Jd. at 2868. 
Justice Marshall, assessing the decision, 
may be correct when he observes that 
“{t}he majority today immunizes virtually 
all benefit programs from liability” under 
the ADEA. 109 S.Ct. at 2869. 

The other two decisions, both Title VII 
cases, Lorrance v. AT&T Technologies 
and Martin v. Wilks, can be briefly de- 
scribed. Lorrance was a statute of limita- 
tions case in which the Court held that a 
claim directed against an allegedly dis- 
criminatory seniority system arises when 
the system is adopted, not when the effects 
of the system have an adverse impact on 
employees in a protected class. In this case 
the plaintiffs, all women, were demoted 
under a seniority system adopted as part 
of a 1979 collective bargaining agreement. 
They argued that the system was inten- 
tionally designed to discriminate against 
women, and contended that its use 
amounted to a continuing violation of Ti- 
tle VII. The Court rejected this argument, 
ruling that the plaintiff’s limitations pe- 
riod began to run when the seniority 
system was adopted. 

The final decision, Martin v. Wilks, in- 
volved a challenge to a consent decree 
which established promotion goals for a 
municipal fire department. The decree was 
designed to remedy past race discrimina- 
tion. When race-conscious decisions 
advancing blacks were made to implement 
the decree, a group of white firefighters 
brought suit. The district court held that 
the white firefighters could not challenge 
decisions made pursuant to the decree, 
even though they were not parties in the 
original action. The court of appeals re- 
versed, rejecting the argument that this 
amounted to an impermissible collateral 
attack. The Supreme Court agreed with 
the court of appeals, ruling that the white 
firefighters could challenge actions taken 
under the consent decree.4 


Conclusion 

The six June decisions signal a distinct 
conservative trend in EEO law. The effect 
of those cases is to narrow the applicabil- 
ity of §1981, to increase the plaintiff's 
burden of proof in disparate impact cases, 
to practically eliminate employee benefit 
programs from scrutiny under the ADEA, 
to erect a stronger statute of limitations 
barrier to actions involving alleged con- 
tinuing violations of Title VII, and to 
allow nonminority challenges to a consent 
decree to which the challengers were not 
a party. This must be regarded as good 
news for the business community, for it 
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means that employers will have greater 
latitude in matters of personnel admini- 
stration and human resources manage- 
ment. 


'There are many other federal and state 
EEO laws. For example, the Vocational Reha- 
bilitation Act of 1973, 29 U.S.C. §§793 and 
794, prohibits handicap discrimination in em- 
ployment by federal contractors and recipients 
of federal financial assistance, respectively. The 
Equal Pay Act, 29 U.S.C. § 206(d), prohibits 
sex discrimination with regard to pay. Execu- 
tive Order 11246, and regulations promulgated 
thereunder, mandates affirmative action by fed- 
eral contractors. The Florida Human Rights 
Act of 1977, Fra. Stat. § 760.01, et seq., pro- 
hibits discrimination in employment because of 
race, color, religion, sex, national origin, age, 
handicap, or marital status. 

2 See, e.g., Civil Rights Cases, 109 U.S. 3 
(1883). 

3 The court did agree with the plaintiff that 
the jury instruction on the promotion claim 
was erroneous. Intentional discrimination can 
be shown in various ways, and the plaintiff 
could not be limited, in proving discrimination, 
to proof that she was more qualified than the 
white employees awarded the job. 

‘It is interesting to contrast this “scision 
with City of Richmond v. J. A. Croson Co., 
—— U.S. —_, 109 S.Ct. 706 (1989), handed 
down earlier this term. In Croson the Supreme 
Court invalidated a municipal affirmative ac- 
tion plan that required prime contractors 
awarded city construction contracts to award 
at least 30 percent of the dollar value of the 
prime contract to minority-owned businesses. 
Both decisions, in essence, imposed limitations 
on affirmative action. 
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s all criminal lawyers are 
aware, the new federal sen- 
tencing guidelines and policy 
statements were upheld by the 
U.S. Supreme Court in United States v. 
Mistretta, 109 S.Ct. 647 (1989). Although 
much has been written about the antici- 
pated effect of the new guidelines system 
upon the plea-bargaining and sentencing 
phases of federal criminal practice, prac- 
tice in the post-guidelines appellate era 
still remains largely uncertain. 

Most observers quite reasonably antici- 
pate a significant increase in appellate 
litigation as a result of the guidelines. Us- 
ing the Florida experience as a guidepost, 
one can predict that the appellate channels 
will be inundated with guidelines appeals, 
at least initially, while virtually every legal 
issue is novel and thus grist for the appel- 
late mill. It is not merely the novelty of the 
new system that will provide hope for ap- 
pellate relief. Indeed, the Sentencing 
Commission itself anticipates that continu- 
ing research, experience and analysis will 
result in modifications and revisions of the 
guidelines.! Finally, the severity of many 
of the new guidelines sentences, coupled 
with the substantial decrease in “good- 
time” allowances, will provide a greater 
incentive for appeal. 

The Sentencing Commission and the 
district courts have prepared somewhat 
for practice under the new system at the 
trial level, yet appellate practice is more 
uncharted. Although the guidelines con- 
tain a chapter on sentencing procedures 
and plea agreements, the effect upon the 
appellate process is largely unstructured 
by the guidelines text. There are a few 
relevant sections in 18 U.S.C. §3742 that 
contain some applicable provisions, but 
much of what will govern these appeals is 
not codified. 


Framework Appeals 


By statute, there exist three types of sen- 
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tences that may now be reviewed on 
appeal: (1) a sentence that is imposed in 
violation of law, which may be appealed 
by either the defendant or the govern- 
ment; (2) a sentence that is challenged as 
a misapplication of the guidelines, which 
may be appealed by either the defendant 
or the government; and (3) a departure 
sentence. A defendant may appeal an up- 
ward departure;? a downward departure 
may be appealed by the government if the 
Solicitor General or the Attorney General 
approves.? This requirement for govern- 
ment appeals is arguably jurisdictional, 
and may subject a government appeal to 
dismissal absent the requisite approval by 


the Solicitor or Attorney General. 


The government can be expected to ap- 
peal certain sentences that are either illegal 
or involve important sentencing issues. 
Since these sentences may establish un- 
wanted precedent for the government, 
these appeals can be anticipated even in 
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situations in which the sentence imposed 
does not vary significantly from the guide- 
lines. However, a downward departure 
sentence should not as readily result in a 
government appeal, unless the departure 
is based upon unreasonable grounds, such 
as a factor that has already been consid- 
ered by the commission.* 


Standards of Review 

The first type of appeal, appeals from 
guidelines sentences imposed in “violation 
of law,” includes those sentences that were 
formerly challenged as illegal pursuant to 
Rule 35 (a) of the Federal Rules «f Crimi- 
nal Procedure. An example of an illegal 
sentence is one that is facially inconsistent 
with statutory requirements, such as a sen- 
tence that exceeds the statutory maximum 
or fails to meet the mandatory minimum. 
In addition, all constitutional challenges 
to guidelines sentences will be appealable 
pursuant to 18 U.S.C. §3742(a). 

It is important to note that while Mis- 
tretta upheld the guidelines against certain 
constitutional challenges, many constitu- 
tional issues were not raised before the 
Supreme Court and, therefore, remain 
subject to litigation. In addition, specific 
sections of the guidelines may be chal- 
lenged depending on the facts of a particu- 
lar defendant’s case. Attorneys have 
already challenged the acceptance of re- 
sponsibility section of the guidelines as 
unconstitutional, both facially and as ap- 
plied, on the grounds that it violates the 
defendant’s fifth amendment right to re- 
main silent and the sixth amendment right 
to present a defense.5 

All challenges constitutional or other- 
wise attacking a sentence as illegal are 
strictly legal in nature, and thus the review 
on appeal should be plenary. 

The second type of appeal, concerning 
the misapplication of the guidelines, 
includes challenges to the district courts’ 
computation and imposition of a 


guidelines sentence. Section 7103(a)(7) of 
the Anti Drug Abuse Act of 1988 amends 
18 U.S.C. §3742(d) by establishing “due 
deference” as the standard of review in 
cases involving misapplication of the 
guidelines.® Just what this standard will 
mean to the appellate courts reviewing dis- 
trict court sentencing decisions remains to 
be seen. According to the legislative his- 
tory of the amendment, “due deference” 
was meant to be a flexible standard de- 
pending upon whether the particular issue 
presents predominantly a question of law 
or whether factual issues predominate. 
Thus, appellate review of a district court’s 
application of the guidelines will be ple- 
nary if it turns primarily upon legal issues. 
However, should a defendant challenge a 
factual finding upon which a guidelines 
sentence was premised, such a finding can- 
not be disturbed on appeal unless it is 
found to be “clearly erroneous.” It is im- 
portant to note that one federal appeals 
court has characterized the issue of a de- 
fendant’s role in the offense under §3B.1. 
of the guidelines as a “mixed question of 
law and fact.” The First Circuit in United 
States v. Wright, 873 F.2d 437 (ist Cir. 
1989), ruled that a district judge’s determi- 
nation on this issue must be upheld unless 
“clearly erroneous.” Acknowledging that 
some mixed questions of law and fact are 
reviewed de novo, the Wright panel de- 
clined to apply that standard because it 
feared that the more intense scrutiny of 
plenary review would hinder the task of 
the Sentencing Commission. 

In addition, according to the guidelines, 
one very important adjustment, the down- 
ward adjustment of two levels for a 
defendant’s “acceptance of responsibility” 
is subject to a more deferential standard 
of review, in which the sentencing judge’s 
determination “should not be disturbed 
unless without foundation.” The “without 
foundation” language closely resembles 
the “clearly erroneous” standard under 
which a reviewing court may not reverse 
a factual finding unless it is firmly con- 
vinced that a mistake has been made.® 
This standard may present a considerable 
obstacle for an appellant seeking to over- 
turn a judge’s denial of the two-level 
reduction for “acceptance of responsibil- 
ity.” 

The standard of review of the final cate- 
gory, departure sentences, is governed 
directly by the guidelines, which provide 
that these sentences may be reviewed for 
“reasonableness.” It is significant that the 
Sentencing Commission chose this stan- 
dard instead of the “abuse of discretion” 
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standard. It would seem that review of a 
departure for its “reasonableness” will be 
less deferential, and thus less likely to 
withstand appellate scrutiny, than review 
of whether a judge abused his discretion. 
An appellate court’s need to review depar- 
ture sentences for the purpose of main- 
taining uniformity and proportionality is 
another reason why plenary review is war- 
ranted for appeals of this nature.!° One 
court of appeal already has subjected a 
departure sentence to plenary review.!! 


Commentaries 

The sentencing guidelines are divided 
into three separate forms of text: the 
guidelines, commentaries that generally 
follow the guidelines, and policy state- 
ments. The operative effect of each of 
these areas is highly significant for appel- 
late purposes. It is crucial to bear in mind 
that the guidelines, unlike the policy state- 
ments, are binding.!2 Therefore, whereas 
the failure to follow a guideline can consti- 
tute a misapplication of the guidelines and 
subject the sentence to appeal pursuant to 
18 U.S.C. §3742(a)(1) and (b)(1), failure 
to follow the policy statements wili not be 
a basis for automatic appeal. 

The status of the various commentaries 
that accompany the guidelines is likewise 
critical, because it is determinative of a 
party’s right to appeal and may determine 
the appellate standard of review. In some 
instances, a commentary that accompanies 
a guideline section can interpret or explain 
how the particular guideline should be ap- 
plied to such an extent that the failure to 
follow the strictures of the commentary 
can constitute an incorrect application of 
the guidelines and subject the sentence to 
reversal. In other situations, however, a 
commentary may only suggest or recom- 


mend those circumstances in which a de- 
parture is justified and, as such, the com- 
mentary will be the legal equivalent of a 
policy statement and, therefore, non- 
binding. The failure to follow a commen- 
tary of this type would not entitle the 
defendant or government to an appeal. 
Finally, when a commentary provides 
background information relevant to the 
drafters’ intent and a court does depart 
from the guidelines in reliance upon the 
commentary, the commentary will provide 
guidance on appeal in assessing the “rea- 
sonableness” of the court’s departure. 

Examples of each of these types of com- 
mentaries can be found throughout the 
guidelines. The commentary following the 
guideline concerning the specific offense 
characteristic for possession of a weapon 
during the commission of a drug offense 
is illustrative of the type of commentary 
that is so integral to the guideline that the 
failure to follow its interpretation could 
result in an appeal. In the commentary, 
the Sentencing Commission explains that 
this enhancement is warranted if a weapon 
is present, unless its use was precluded un- 
der the circumstances.'* The commentary 
following the obstruction adjustment illus- 
trates the type of recommended departure 
that is not binding on the sentencing 
judge. In that commentary, the Sentencing 
Commission listed five types of conduct 
that may qualify for adjustment.'5 The 
choice of the word “may” is significant, 
and suggests that the failure to increase a 
sentence due to any of these factors would 
not justify an appeal by the government, 
because the increase was solely within the 
judge’s discretion. Finally, in the commen- 
tary that follows the departure for 
substantial assistance, background infor- 
mation is provided that could be useful on 
appeal to assess the “reasonableness” of 
the court’s departure. That commentary 
states that the commission considered and 
rejected the proposal that a defendant’s re- 
fusal to cooperate could be considered as 
an aggravating factor.!© Therefore, a de- 
parture on this ground, in light of the 
history of this section, would be presump- 
tively unreasonable. 


Departure Sentences 

As the experiences in the states that 
have instituted sentencing guidelines have 
shown, departure sentences will be a fertile 
source for appeals. Appeals from depar- 
ture sentences are anticipated because the 
ability to depart remains one of the last 
vestiges of the formerly vast discretionary 
province of the sentencing judge. It is a 
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vestige that state court judges have clung 
to with tenacity. However, this residual 
discretionary power creates a tension 
within a system such as the guidelines, 
which is designed to create certainty and 
uniformity. 

There are, technically speaking, three 
types of departures from the guidelines. 
The first type is, in effect, an interposition 
between two adjacent and numerically ori- 
ented rules. For example, when the 
specific offense characteristic provides for 
a four-level increase for serious bodily in- 
jury and a two-level increase for simple 
injury, the court may increase the sentence 
by three levels, but the increase will be a 
departure.!7 The court must provide a rea- 
son for this midpoint increase, which will 
be subject to review for reasonableness on 
appeal. 

The second type of departure involves 
instances in which the guidelines them- 
selves, in commentaries or otherwise, 
recommend a departure. As discussed 
above, the form of the suggestion may be 
important for purposes of appeal. 
Whether the recommended departure is in 
the form of a commentary that is integral 
to the guideline, as opposed to a mere 
recommendation or a policy statement, 
will determine whether it is binding. The 
form of the recommended departure will 
be dispositive of whether the sentencing 
court’s failure to follow it can result in 
reversal. Moreover, if the recommended 
departure is in the form of a policy state- 
ment and the court does in fact depart, 
this departure will be presumptively rea- 
sonable unless the district court departs 
beyond the suggested level increase. In 
such a case the appellate court may scruti- 
nize the reasonableness of the amount of 
the departure. !® 

The final category of departures is de- 
scribed by the commission as “unguided.” 
These departures may rest upon reasons 
provided in Ch. 5 of the guidelines.'? Ch. 
5 lists 10 factors that the commission has 
identified as reasons to warrant an up- 
ward departure from the guidelines, and 
four to justify a downward departure. The 
commission contemplated that this list is 
not exhaustive, but at the same time ex- 
plicitly recognized that the situations that 
will warrant departures for grounds other 
than those listed in Ch. 5 will be highly 
unusual. 


Standard for Departures 

By statute, a district judge may impose 
a departure sentence when there exists “a 
circumstance of a kind or to a degree that 
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was not adequately taken into considera- 
tion by the commission.”2° When the 
applicable guideline, specific offense char- 
acteristic or adjustment already has taken 
into consideration one of the factors enu- 
merated in §5K, the sentencing court 
should not also depart on these grounds 
unless the factor is present to a degree 
that is substantially in excess of that which 
is ordinarily involved in the offense of 
conviction.2! Thus, for example, if the of- 
fense of conviction is bribery or obstruc- 
tion of justice, a departure on the grounds 
of disruption of governmental function 
(factor 5K2.7) would not be warranted un- 
less the disruption was quite serious. 
However, if the offense of conviction was 
theft, and the theft caused a disruption of 
a governmental function, a departure 
would be justified. 

Additionally, if the court seeks to de- 
part for a factor that is listed elsewhere in 
the guidelines, e.g., in a specific offense 
characteristic or adjustment, the court 
must articulate a reasonable reason as to 
why the guideline level attributed to the 
factor is “inadequate.”22 For example, the 
robbery guideline provides as a specific of- 
fense characteristic an increase of two, 
four, or six levels, depending on the extent 
of the physical injury to the victim. There- 
fore, a departure for physical injury 
(factor 5K2.2) would not be warranted if 
the judge already had increased the defen- 
dant’s guideline level for this reason. 
However, because the robbery guideline 
does not deal with injury to multiple vic- 
tims, the sentencing court could validly 
conclude that in the event of multiple- 
victim injury, the guideline level was in- 
adequate. Under these circumstances, a 
departure likely would withstand appellate 
scrutiny. 


Should an aggravating factor be rele- 
vant at sentencing but listed as a specific 
offense characteristic under a totally dif- 
ferent guideline, it may nonetheless sup- 
port a departure sentence. Thus, the use 
of a weapon is listed as a specific offense 
characteristic unde many of the guide- 
lines, but not for immigration violations. 
If, however, a weapon is used to commit 
an immigration violation, a departure sen- 
tence would be justified. 

At present, a defendant may challenge 
a departure sentence on the grounds that 
the amount of the departure is unreason- 
able. At this point, the extent of depar- 
ture, as distinguished from the reason 
behind it, is subject to appellate review. 
It is interesting to note that the experience 
with appeals that challenge the extent of 
the departure at the state level caused the 
Florida Legislature to remove this entire 
area from the ambit of appellate review. 
In 1987, after four years of guidelines sen- 
tencing, the Florida Legislature enacted 
an amendment that expressly precludes 
appellate review of the extent of depar- 
ture.24 In Minnesota, on the other hand, 
the state supreme court set a cap on de- 
parture sentences of twice that of the 
guidelines sentence.” 

The response of the Sentencing Com- 
mission and the federal appellate courts 
to appeals of this nature remains un- 
known. Although this area is one best left 
to the sound judicial discretion of the sen- 
tencing judge, that discretion is not 
boundless. If limits are not placed upon 
the sentencing court’s ability to depart, the 
three goals of guidelines sentencing — cer- 
tainty, uniformity, and proportionality — 
will not be achieved. Moreover, there 
comes a point at which the exercise of 
judicial discretion in departing from the 
guidelines can reach the realm of unusual, 
if not cruel, punishment. In such a case, 
an appellant may argue not only that the 
amount of departure is unreasonable, 
but also that it contravenes the eighth 
amendment.”6 It is evident that until the 
guidelines are amended or precedent is 
established to preclude these types of ap- 
peals, challenges to the extent of the de- 
parture should be pursued. 

Finally, there remains an entire area of 
sentences in which the right to appellate 
review is uncertain — where the sentenc- 
ing judge refuses to depart from the guide- 
lines. A compelling argument has been 
advanced in support of judicial review of 
these sentences.2’ The Justice Department 
has taken the opposing view.”8 Those ar- 
guing for appellate review draw support 


THE FLORIDA BAR JOURNAL/DECEMBER 1989 69 


from legislative history, the text of the 
Sentencing Reform Act, and very signifi- 
cant policy considerations. The Justice 
Department’s position has been espoused 
without supporting citations or counter- 
veiling policy reasons. Given the compel- 
ling nature of the position that favors 
appellate review, practitioners who are 
unsuccessful in obtaining departure sen- 
tences for their clients ought to establish 
a clear record as to the reasons for the 
judge’s refusal to depart. 


Conclusion 

The sentencing efforts embodied in the 
new guidelines usher in an entirely new 
era, replete with new practices, proce- 
dures, policies, and even a new vocabu- 
lary. The novelty of the new guidelines 
also presents perhaps a once-in-a-lifetime 
opportunity to shape the law in this field. 
An awareness of the potential issues and 
attention to the developments in the law 
during this evolutionary process are essen- 
tial in order to provide effective represen- 
tation. 

Attorneys who undertake appeals from 
guidelines sentences will find the new 
Federal Sentencing Reporter, a new 


publication devoted exclusively to the law 
of sentencing, to be an invaluable tool. In 
addition, attention to the various states 
that have instituted guidelines sentencing, 
most notably Minnesota, since its system 
most closely resembles the federal sentenc- 
ing guidelines, will be helpful. Finally, a 
great deal of creativity and ingenuity will 
be called for in this untrodden area. 0 
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n recent years employment-related 

age discrimination claims have be- 

come increasingly popular. Due to 

the marked increase in such claims, 
it is now more important than ever for 
both plaintiff and defense attorneys to be 
fully familiar with the substantive and 
procedural requirements for litigation of 
claims under the Age Discrimination in 
Employment Act (ADEA), 29 U.S.C. 
§623 et seq. 

Enacted in 1967, the purpose of the 
ADEA is “to promote employment of 
older persons based on their ability rather 
than age; to prohibit arbitrary age dis- 
crimination in employment; to help em- 
ployers and workers find ways of meeting 
problems arising from the impact of age 
on employment.”! 

Although the ADEA generally prohib- 
its age discrimination in employment by 
employers, employment agencies, and la- 
bor organizations,? the scope of this 
article will specifically focus on age dis- 
crimination litigation involving individual 
employees against their employers in fed- 
eral court. 

Naturally, the first step in any age dis- 
crimination case is the filing of a charge 
with the Equal Employment Opportunity 
Commission (EEOC) by the aggrieved in- 
dividual.3 In a “deferral” state such as 
Florida, the aggrieved party must also file 
a charge with the appropriate state 
agency.‘ The statute requires that the dis- 
crimination charge be filed within 180 
days after the alleged discriminatory act 
or, in a “deferral” state, within 300 days 
after the alleged unlawful act or within 30 
days of receipt by the potential plaintiff 
of notice of termination of proceedings 
under state law.5 

With respect to the actual filing of the 
charge, the 180 or 300-day period begins 
to run from the date upon which the chal- 
lenged employment practice is communi- 
cated to the employee, not when it 
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actually takes effect or when it adversely 
affects the potential plaintiff.6 For exam- 
ple, in one recent U.S. Supreme Court 
case, an employer was granted summary 
judgment based upon the untimely filing 
of a Title VII charge when employees had 
failed to challenge a change in the com- 
pany seniority system until they were 
adversely affected, some three years after 
the change in the plan.” 

Attorneys should be mindful that the 
180/300-day period is a statute of limita- 
tions, and as such, is subject to equitable 
tolling.® The filing period has been tolled 
in such situations as when the employer 
has failed to post the required notice of 
ADEA rights,? or when the employer at- 
tempts to conceal or mislead the employee 
as to the nature of the alleged discrimina- 
tory act.!° Further, the EEOC itself is not 
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bound by the 180/300-day limitation pe- 
riod, and thus may investigate and there- 
after file suit on behalf of the individual, 
provided the complaint itself is filed 
within the appropriate time frame. By vir- 
tue of the ADEA’s incorporation of the 
enforcement procedures of the Fair Labor 
Standards Act, complaints must be filed 
within two years of the alleged discrimina- 
tory conduct, or three years if the conduct 
is alleged to be willful.!'! Another feature 
which distinguishes the ADEA from tradi- 
tional employment litigation under Title 
VII is that it allows for a jury trial upon 
proper request.!2 

In drafting an age discrimination com- 
plaint, counsel should keep in mind that 
the format for presentation of evidence is 
similar to that used in litigation under Ti- 
tle VII,!3 ie., the plaintiff has the initial 
burden of establishing a prima facie case 
by introducing evidence that the plaintiff 
was adversely affected by the defendant’s 
employment decisions under circum- 
stances giving rise to an inference of 
unlawful discrimination.'* Generally, 
there are three methods for a plaintiff to 
establish a prima facie showing under 
either a disparate treatment or a disparate 
impact theory. 

First, the plaintiff may use the tradi- 
tional analysis established by the Supreme 
Court in McDonnell Douglas Corp v. 
Green, 411 U.S. 792 (1973), by showing 
that the plaintiff is a member of the pro- 
tected age group, is qualified for the 
position held, was discharged or otherwise 
adversely affected by a defendant’s em- 
ployment decision, and that a person 
outside the protected class replaced the 
plaintiff.!5 In cases involving a reduction- 
in-force, the plaintiff may not always be 
required to show replacement by a 
younger person. !6 

A plaintiff may also establish a prima 
facie case by direct evidence of discrimina- 
tory intent, otherwise known as “smoking 
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gun” evidence. A prime example of such 
“smoking gun” evidence is a recently filed 
California case in which the EEOC un- 
earthed a series of memos by U.S. subsidi- 
aries of a Japanese-owned recruitment 
firm which specified race, age, and sex 
preferences.'!? One such memo, in which 
instructions were given to hire a number 
of people, also had notations such as “sex 
irrelevant” and “foreigners no good, white 
people, black people —no, but second 
generation Japanese-Americans or Asian 
descent okay.” Another memo explained 
a detailed coding system to indicate cli- 
ents’ preference for employees of a par- 
ticular race, sex, national origin, or age.'® 
Smoking gun statements are generally suf- 
ficient to establish a prima facie case,!9 
but the trend seems to be that discrimina- 
tory comments are only probative if made 
by the person directly responsible for the 
plaintiff's termination or the other adverse 
employment decision. 

Finally, a prima facie case may be 
established by appropriate statistical dis- 
parities in either a disparate impact or 
disparate treatment action.?! Under the 
disparate impact theory, the plaintiff can 
show that the “facially neutral” standards 
at issue have an adverse statistical impact 
on individuals in the protected class.?2 In 
light of several recent Supreme Court de- 
cisions, plaintiffs may very well be re- 
quired to identify the specific employer 
practice alleged to be causing the disparate 
impact on the protected class. If plan- 
ning to use statistical disparities as the 
basis for a prima facie case, plaintiffs 
should pay close attention to such factors 
as the relevant labor market,”4 and the 
proportion of qualified individuals con- 
tained therein,” the sample size,2© and the 
significance of the statistical disparities,”’ 
since these factors can affect the statistics’ 
probative value. 

Once the plaintiff establishes a prima 
facie case, the employer has the opportu- 
nity to show that a legitimate nondiscrimi- 
natory reason prompted the adverse em- 
ployment decision. The employer does not 
have to prove this reason, but rather must 
demonstrate that it was guided by such a 
reason.”8 Qnce the employer articulates its 
legitimate reason for the employment deci- 
sion, the burden shifts back to the 
employee to prove, by a preponderance 
of the evidence, that age discrimi- 
nation motivated the discriminatory 
employment decision, and that the reason 
offered by the employer was only a pretext 
for discrimination.”? Note, however, that 
in cases involving direct evidence of dis- 


crimination, the burden shifts to the 
employer to prove that it would have 
made the same decision even absent dis- 
crimination.» 

Other matters for consideration when 
drafting or reviewing an age discrimina- 
tion complaint are whether to bring any 
additional claims under state law and, if 
so, whether pendent jurisdiction is appro- 
priately exercised by the court. Courts 
have declined to exercise pendent jurisdic- 
tion when state law is unclear or still 
developing,?! when the claims concern 
different factual bases,>? in cases involving 
inappropriate remedies under the 
ADEA,33 or when the state law claims 
might cause jury confusion.34 Defendants 
might also consider arguing that courts 
should not exercise pendent jurisdiction 
when the state claims would predominate 
over the more narrowly-drawn ADEA 
issues.35 

The attorney composing a complaint 
should also conscientiously determine the 
proper defendant or defendants. The term 
“person” under the ADEA means “one or 
more individuals, partnerships, associa- 
tions, labor organizations, corporations, 
business, or any other organized groups 
of persons.”36 With respect to employers, 
an “employer” is a “person engaged in an 
industry affecting commerce who has 
twenty or more employees for each work- 
ing day and each are twenty or more cal- 
endar weeks in a current or preceding cal- 
endar year.”3? While a subsidiary’s parent 
corporation can be the “employer” of a 
subsidiary’s employee under the ADEA, 
this is not necessarily the case, so it is 
important from a defense perspective to 
make certain that the appropriate defen- 
dant was named in the initial charge.** If 
the defendant named in the lawsuit was 
not originally named in the discrimination 
charge, the defendant would be advised 
to seek dismissal.3? Further, several courts 
have dismissed individual defendants from 
suits alleging ADEA violations on the ba- 
sis that the agent of a state or political 
subdivision is not an “employer” subject 
to liability under the ADEA.” 

In addition to the above, defense attor- 
neys should consider whether any of the 
affirmative defenses provided by statute 
are available.*! These include situations in 
which age is a bona fide occupational 
qualification,42 when the differentiation is 
based on reasonable factors other than 
age,“? whether the alleged discriminatory 
act was done pursuant to the employer’s 
observance of a bona fide seniority sys- 
tem,“ or in observance of any bona fide 
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employee benefit plan which is not a sub- 
terfuge to evade the purposes of the 
ADEA.*® Further, an employer is always 
free to “discharge or otherwise discipline 
an individual for good cause” without run- 
ning afoul of the ADEA.“ 

Plaintiffs should also be mindful of the 
increased use of summary judgment mo- 
tions by defendants. The Supreme Court 
has stated that the standard for granting 
summary judgment mirrors the standard 
for a directed verdict,*” and thus to defeat 
such a motion, the plaintiff must produce 
“evidence on which the jury could find for 
the plaintiff.”4* As further noted, this 
standard applies even in cases where the 
defendant’s “state of mind is at issue.” 
Thus, plaintiffs cannot necessarily defeat 
a motion for summary judgment merely 
by presenting as prima facie case, or by 
refuting or questioning the legitimate busi- 
ness reasons articulated by the defen- 
dant.5! Rather, the plaintiff may need to 
show specific facts which can be proved 
at trial to support its claim of discrimina- 
tion.°2 

With respect to preparation for trial, 
the key to success for either party is an 
effective program of discovery. Through 
the use of depositions, interrogatories, and 
requests to produce, plaintiffs will want 
to discover the criteria allegedly employed 
by the defendant in making the adverse 
employment decisions, as well as the pro- 
cedures and specific documents used to 
give effect to the criteria.5> Plaintiffs 
should also request any appropriate statis- 
tics on the defendant’s work force, the 
defendant’s asserted reasons and explana- 
tions for the adverse action taken, and the 
manner in which both similarly-situated 
employees and younger employees were 
treated. 

For defendants, the most critical aspect 
of discovery is typically the plaintiff’s 
deposition. The plaintiff should be ques- 
tioned as to every fact relied upon for the 
discrimination claim and each individual 
the plaintiff claims engaged in discrimina- 
tion.54 The defendant should also try to 
discover any other motives for the adverse 
action, such as personality conflict or 
poor performance.°> In requests to pro- 
duce, the defendant should request any 
diaries, calendars, correspondence, or 
other documents obtained during the 
plaintiffs employment.** Documents relat- 
ing to subsequent employment and any 
efforts to mitigate damages should also 
be sought.°? Both parties should also try 
to identify any experts which are used to 
develop statistics or which might be called 


at trial. 

If the parties actually reach the point 
of going to trial, two other critical issues 
arise: jury selection and jury instructions. 
In selecting a jury, either party, depending 
on which side they represent, should con- 
sider questions during voir dire on the 
juror’s attitude toward the respective abili- 
ties of older versus younger workers, any 
possible prejudices for or against older 
workers, the juror’s attitude toward or 
knowledge of statutes prohibiting age dis- 
crimination, an employer’s prerogative to 
make decisions based on ability versus 
seniority, and the juror’s attitude toward 
damages.*8 

Jury instructions are also of great sig- 
nificance in age discrimination suits. 
While a review of the entire gambit of 
potential jury instructions is beyond the 
scope of this article, practitioners are ad- 
vised to tailor pattern instructions in a 
concise and understandable fashion to the 
particular facts in litigation to avoid jury 
confusion.*? In cases such as when a will- 
ful violation of the ADEA is alleged, the 
defendant might also consider asking the 
trial court to use a special verdict form 
under Rule 49 of the Federal Rules of 
Civil Procedure. Such a strategy often 
forces the jury to focus on the factual is- 
sues separately in reaching the ultimate 
decision. 

Finally, as a cautionary note, plaintiffs 
should keep in mind that a directed ver- 
dict is often a real possibility in an age 
case. To avoid such an outcome, the plain- 
tiff must offer substantial evidence to 
support its argument that the reason sub- 
mitted by the defendant for its adverse 
employment decision is “unworthy of 
credence.”*! 

In conclusion, age discrimination suits 
are ever increasing in popularity. The Cen- 
sus Bureau estimates that by the year 
2010, all of the people born during the 
baby boom will be 45 or older.6? From 
this large pool of individuals, suits will 
necessarily arise, and the potential dam- 
ages and remedies can include reinstate- 
ment® or other injunctive relief, back 
pay,®© front pay,© liquidated damages,®” 
and attorney’s fees.** Therefore, because 
of the generous nature of potential dam- 
ages, the likelihood of even more cases 
under the ADEA seems great.0 
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LABOR & EMPLOYMENT LAW 


Patterson v. McLean Credit Union: 
The Supreme Court Limits the 
Scope of 42 U.S.C. §1981 in 
Employment Discrimination Cases 


y narrowing the types of 
employment actions covered 
under 42 U.S.C. §1981, the Su- 
preme Court in Patterson v. 
McLean Credit Union, 109 S.Ct. 2363 
(1989), has dramatically reshaped how em- 
ployment discrimination cases based upon 
race will be pursued. Prior to Patterson, 
Florida plaintiffs raised three primary stat- 
utes in employment cases alleging race dis- 
crimination: Title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. 
§§2000e-2000e-17 (Title VII); the Florida 
Human Rights Act of 1977, as amended, 
§§760.01-760.10 (FHRA); and Section 1 
of the Civil Rights Act of 1866, as 
amended, 42 U.S.C. §1981 (§1981). 

Section 1981, unlike Title VII and the 
FHRA,! prohibits discrimination only on 
the basis of race.2 However, because com- 
pensatory and punitive damages are recov- 
erable under §1981,3 but not under Title 
VII* or the FHRA,> §1981 had become 
the statutory vehicle of choice for plain- 
tiffs seeking a remedy for race discrimina- 
tion in employment. Since legal remedies 
are recoverable under §1981, a jury trial 
is also available in §1981 cases,* but is not 
available under Title VII or the FHRA 
which only provide equitable remedies for 
prevailing plaintiffs.” 

In Patterson, the primary issue on 
which the Supreme Court granted certio- 
rari was whether a claim of racial harass- 
ment is actionable under §1981.8 It had 
already been established that a racial har- 
assment or “hostile work environment” 
claim could affect the terms and condi- 
tions of employment protected under Title 
VII,° but in Patterson the Supreme Court 
was called upon to resolve a conflict in the 
lower courts as to whether such a claim 
was actionable under §1981, which pro- 
hibits race discrimination in the “mak{ing]} 
and enforce[ment] of [employment] con- 
tracts.”!0 The Court in Patterson also 
granted certiorari on the issue of whether 


Patterson has 
limited the 
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employment 
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the district court erred in instructing the 
jury that to prevail on her discriminatory 
promotion claim, the black plaintiff in 
that case was required to prove that she 
was more qualified than the white em- 
ployee who received the promotion at 
issue. 

Before reaching these issues, however, 
the Patterson case took a curious turn 
when the Court sua sponte requested rear- 
gument on the issue of whether the 
Court’s interpretation of §1981 adopted in 
Runyon v. McCrary, 427 U.S. 160 (1976), 
should be reconsidered. In Runyon, the 
Court held that purely private acts of race 
discrimination are actionable under §1981. 
Needless-to-say, the decision to reargue 
this issue thrust the Patterson case into the 
media spotlight and political arena. In- 
deed, one of the fourteen amicus curiae 
briefs submitted to the Court on this issue 
was filed on behalf of 66 members of the 
U.S. Senate and 118 members of the U.S. 


House of Representatives and left the 
clear impression that if the Court over- 
ruled its prior decision in Runyon v. 
McCrary, Congress would enact legisla- 
tion to effectively re-enact the principles 
overturned.!! 

On June 15, 1989, the Supreme Court 
issued its long-awaited decision in the 
Patterson case. In its decision, the Court 
unanimously declined to overrule its prior 
decision in Runyon v. McCrary, thereby 
continuing to allow §1981 lawsuits based 
on private acts of race discrimination. In 
so ruling, the Court found that no “special 
justification” demanded departure from 
the doctrine of stare decisis. '2 

The remainder of the issues in Patterson 
were decided in a 5-4 opinion authored 
by Justice Kennedy. The Court’s majority 
opinion began from the premise that 
“{s]Jection 1981 cannot be construed as a 
general proscription of racial discrimina- 
tion in all aspects of contract relations, for 
it expressly prohibits discrimination only 
in the making and enforcement of 
contracts.”!3 The Court then narrowly 
construed the “plain terms” of §1981’s 
prohibition against race discrimination in 
the making and enforcement of contracts 
to find that racial harassment related to 
conditions of employment is not action- 
able under §1981.'4 

In explaining the Court’s decision, 
Justice Kennedy’s majority opinion states 
that the protection afforded under §1981 
to have an equal right to make an employ- 
ment contract “extends only to the forma- 
tion of a contract, but not to problems 
that may arise later from the conditions 
of continuing employment.”!5 The Court 
continued, stating that “the right to make 
contracts does not extend, as a matter of 
either logic or semantics, to conduct by 
the employer after the contract relation 
has been established, including breach of 
the terms of the contract or imposition of 
discriminatory working conditions.”!® 
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Regarding the equal right to enforce 
contracts under §1981, the Court held that 
this protection encompasses only “con- 
duct which impairs the right to enforce 
contract obligations through legal proc- 
ess.”!7 In describing this second prong of 
§1981’s protections, the Court pointedly 
focused on a plaintiff's ability, or lack 
thereof, to gain access to the courts or to 
other nonjudicial fora. An example of 
such conduct offered by the Court is a 
labor union’s failure to uphold its explicit 
responsibilities “to process grievances, 
press claims and represent members in dis- 
putes over the terms of binding obliga- 
tions that run from employer to 
employee.”!8 

The Court expressly rejected the view 
that racial harassment amounting to a 
breach of contract impairs either an em- 
ployee’s right to make or to enforce the 
employee’s contract. In so doing, the 
Court held that such post-formation 
claims are left to state law for breach of 
contract or Title VII, but are not contem- 
plated within the making or enforcement 
protections of §1981.!9 

The Court also addressed the overlap 
of protection between Title VII and §1981 
by finding that it is necessary to limit 
§1981 to its enumerated rights, i.e., to 
make and enforce contracts, in order to 
preserve the integrity of Title VII’s media- 
tion and conciliation procedures and re- 
medial scheme. The Court stated that the 
detailed procedures of Title VII would be 
rendered a “dead letter” where conduct is 
covered by both statutes since the plaintiff 
is free to bring a §1981 claim for greater 
types of damages without resort to the 
statutory administrative prerequisites of 
Title VII. The Court distinguished the 
overlap between the two statutes remain- 
ing in cases alleging race discrimination in 
hiring (contract formation) as a sensible 
exception to this postulate since Title VII’s 
mediation procedures would be of mini- 
mal effect when there is not yet an em- 
ployment relationship to salvage.?! 

As to the petitioner’s claim of failure to 
promote, the Court first held that such a 
claim might be protected under §1981, but 
only if the promotion sought would arise 
to the level of a “new and distinct rela- 
tion,” i.e., a new contract, between the em- 
ployee and employer.? The Court then 
ruled that the jury instructions of the trial 
court improperly limited the number of 
ways in which a plaintiff may carry its 
burden in a case alleging race discrimina- 
tion in promotions. Although the trial 
court’s jury instructions requiring the 


plaintiff to show she was more qualified 
than the white employee certainly availed 
the plaintiff of one way to prove pretext 
on defendant/employer’s part, such an 
instruction also effectively foreclosed a 
number of other ways she could show pre- 
text, e.g., by showing instances of racial 
harassment or failure to train.23 The 
Court vacated that portion of the decision 
and remanded it for further proceedings 
consistent with its opinion. 


Effect of Patterson on 
Discharge Cases 

Although the Patterson decision specifi- 
cally addressed and decided the issue of 
whether racial harassment is actionable 
under §1981, its narrow interpretation of 
the scope of §1981 actions may leave an 
indelible mark on cases alleging race dis- 
crimination based upon other types of em- 
ployment actions as well. Immediately 
after the Patterson decision, a number of 
lower courts were faced with the issue of 
whether racially discriminatory discharge 
decisions are actionable under §1981. Al- 
though a discriminatory discharge from 
employment necessarily occurs after the 
formation of a contract, and in most 
cases, does not interfere with the right to 
enforce a contract, employees and their 
counsel have raised several arguments as 
to why discharge actions brought under 
§1981 should survive Patterson. 

First, these plaintiffs have argued that 
the Patterson opinion itself implicitly 
raises a question of the Court’s intent 
through its curious failure even to men- 
tion discharge decisions. While discharge 
was not an issue before the Court, the 
interpretation of §1981 offered by the 
Court appears to cover most discharge ac- 
tions and certainly could have been ad- 
dressed within the context of its decision. 
The bottom line, however, is that the 
Court did not expressly discuss discharge 
actions in its decision, leaving the door 
open to plaintiffs’ counsel to argue that a 
majority of justices could not agree that 
discharge actions fall outside the scope of 
§1981’s coverage. 

Second, before Patterson, most, if not 
ali, federal appellate courts held that ac- 
tions for discriminatory discharge were 
cognizable under §1981.24 Even while 
Patterson was pending before the Court, 
the U.S. Court of Appeals for the 11th 
Circuit rejected an appellani/employer’s 
argument that the claim in that case al- 
leged racial harassment and should be dis- 
missed by finding that the claim before it 
was in fact a constructive discharge claim 
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which the court found to be actionable 
under §1981.25 Moreover, the U.S. Court 
of Appeals for the Fourth Circuit in its 
Patterson decision held that “{cjlaims of 
racially discriminatory hiring, firing and 
promotion go to the very existence and 
nature of the employment contract and 
thus falls easily within §1981’s protec- 
tion.”?6 

Third, the Supreme Court previously 
decided a number of §1981 cases contain- 
ing discharge claims, although the Court 
significantly never addressed whether the 
discharges in those cases were actionable 
under §1981. Instead, these cases decided 
issues such as the appropriate statute of 
limitations, see Johrson v. Railway Ex- 
press Agency, 421 U.S. 454 (1975), and 
whether white employees are covered un- 
der §1981, see McDonald v. Santa Fe 
Trail Transportation Company, 427 U.S. 
273 (1976).27 

The majority of courts which have con- 

sidered such arguments in the wake of 
Patterson have found that the Supreme 
Court’s careful delineation of the scope of 
§1981 in Patterson obligates the dismissal 
of discriminatory discharge claims. In 
Greggs v. Hillman Distributing Co., 50 
Fair Empl. Prac. Cas. (BNA) 429, 430 
(S.D. Tex. July 21, 1989), the court ac- 
knowledged that Patterson does not ex- 
pressly state that discharge claims are not 
actionable under §1981, but dismissed 
plaintiffs discharge claim as follows: 
In his response to Defendant’s motion, Plaintiff 
states that “[nJowhere in [Patterson] does it 
hold that 42 U.S.C. Section 1981 does not ap- 
ply to termination of an employee on the basis 
of racial discrimination.” Response at 2. Al- 
though this statement is true, terminations of 
employment on the basis of race may not be 
maintained under §1981 because such acts 
concern neither the making or enforcement 
of contracts as those terms were defined in 
Patterson. The Court made clear that “{s]ection 
§1981 cannot be construed as a proscription of 
racial discrimination in all aspects of contract 
relations,” at 2372, and that district courts 
“should not strain in an undue manner the lan- 
guage of §1981,” id. at 2377. 

In Hall v. County of Cook, State of 
Illinois, 1989 U.S. Dist. LEXIS 9661 
(N.D. Ill. August 14, 1989), the court 
acknowledged that Patterson gave a dif- 
ferent interpretation to discharge actions 
under §1981 than prior case law, but 
found that dismissal of such a claim was 
mandated. The Hall court summed up its 
opinion as follows: 

This Court therefore concludes that plaintiff’s 
discharge from employment is beyond the 
scope of §1981 as construed in Patterson. With- 
out question, this holding signifies a dramatic 
departure from prior case law interpreting the 


rights protected by §1981; yet the plain lan- 
guage of Justice Kennedy’s opinion in Patter- 
son leaves no room for any other result. 


The great majority of post Patterson 
courts ruling on discharge claims in which 
no issue as to enforcement arises have 
likewise found that dismissal of such 
claims is proper.?8 

Although at least two federal district 
courts have found that discriminatory dis- 
charge cases brought under §1981 remain 
actionable after Patterson, the strained 
logic of the holdings of those two courts 
appears directly to contradict the 
Patterson decision. In one of these cases, 
the court found that discriminatory 
discharge is directly related to contract 
enforcement,2? while the second court im- 
plied that discharge was part of the forma- 
tion process because a discharged employee 
was not eligible for rehire.*° 

Interestingly, other judges in these two 
district courts disagreed with their col- 
leagues and found that discharge is not 
actionable under §1981 based upon 
Patterson.>! 

In the period since the Patterson deci- 
sion, trial courts also have been faced with 
the issue of whether retaliatory discharge 
may be actionable under §1981. The ma- 
jority of circuit and district courts address- 
ing this issue thus far have found that such 
actions are generally not actionable under 
§1981 because they allege post-contract 
formation conduct unrelated to enforce- 
ment.32 However, when discharge is al- 
leged to be in retaliation for a plaintiff's 
attempt to enforce his contract rights or 
the contract rights of others, it is possible 
that such a claim may survive Patterson. 
Consequently, cases alleging retaliation re- 
lated to enforcement, and perhaps those 
alleging retaliation related to the assertion 
of the contract formation rights of others, 
will require a fact-specific inquiry to deter- 
mine whether they properly fit within the 
subset of retaliatory discharge cases which 
may survive Patterson. 


Promotion and 
Demotion Claims 


The Court in Patterson found that the 
viability of a promotion claim under 
§1981 “depends upon whether the nature 
of the change in position was such that it 
involved the opportunity to enter into a 
new contract with the employer.”33 How- 
ever, the Court noted that “[o]nly where 
the promotion rises to the level of an op- 
portunity for a new and distinct relation 
between the employee and the employer 


is such a claim actionable under §1981.”34 
The Court offered an example of a pro- 
motion which would establish a “new and 
distinct relation” by citing the case of 
Hishon v. King & Spaulding, 467 U.S. 69 
(1984), in which a law firm refused to ac- 
cept an associate into partnership.*> 


Consequently, discriminatory promo- 
tion claims brought under §1981 will re- 
quire a fact-specific inquiry as to whether 
a “new and distinct relation” has been es- 
tablished sufficient to amount to a recon- 
tracting between employee and employer. 
In one post- Patterson case, the U.S. Court 
of Appeals for the Fourth Circuit found 
that a promotion from clerk to supervisor 
with a consequent increase in responsibil- 
ity and pay satisfies this test.5® Another 
post-Patterson court held that the “pro- 
motion” of an employee from probation 
to regular full-time or “tenured” status did 
not establish a “new and distinct relation” 
within the meaning of Patterson.*’7 In 
what may have been a closer call, another 
court declined to find that a promotion 
from sales supervisor to area supervisor 
was actionable under §1981 where insuffi- 
cient facts were alleged to support the 
establishment of a new and distinct rela- 
tion.38 Whether such claims proceed un- 
der §1981 will most likely depend on the 
criteria which the courts apply to de- 
termine if a “new and distinct relation” 
has been alleged, but it appears from the 
example cited by the Patterson Court that 
a fairly significant change in pay and re- 
sponsibility would be required, rather 
than simply a promotion from one jour- 
neyman grade to the next. 


At first blush, discriminatory demotion 
claims after Patterson would seem to be 
subject to the same analysis as promotion 
claims. However, those trial courts which 
have considered such an issue after Patter- 
son found those claims more closely to be 
aligned to post-formation conduct, such as 
racial harassment, than to promotion 
claims.39 Even when an allegedly discrimi- 
natory demotion to a nonmanagerial posi- 
tion was alleged, arguably establishing a 
“new and distinct relation,” a district court 
determined that such allegations are akin 
to racial harassment and are not action- 
able under §1981.° Although a set of facts 
may yet appear by which a discriminatory 
demotion claim establishing a “new and 
distinct relation” is found to be actionable 
under §1981, thus far, the majority of 
courts has considered promotion claims 
fitting within the Patterson Court’s pa- 
rameters to be the only type of claim cog- 


nizable under §1981 beyond hiring and en- 
forcement claims.*! 


Conclusion 


By limiting employment actions covered 
under §1981 to those claims alleging 
racially-motivated hiring decisions, certain 
promotion decisions, and decisions which 
impede an employee’s enforcement of con- 
tract rights through legal process, the Su- 
preme Court in Patterson has effectively 
limited the remedy available to plaintiffs 
alleging race discrimination as a result of 
other types of employment actions, ¢.g., 
harassment and discharge. Although 
plaintiffs may still obtain equitable relief 
under Title VII or the FHRA for racially- 
motivated employment actions not cogni- 
zable under §1981, compensatory and 
punitive damages allowed under §1981 are 
no longer available in such cases. As is 
true with many controversial Supreme 
Court decisions, various groups are lobby- 
ing Congress to introduce bills to lessen 
the impact of Patterson, but only the pas- 
sage of time will determine whether 
congressional action will be taken in this 
instance. 


'In addition to proscribing race discrimi- 
nation in employment, Title VII also prohibits 
employment discrimination based upon color, 
religion, sex, or national origin, and the FHRA 
also prohibits employment discrimination 
based upon color, religion, sex, national origin, 
age, handicap, or marital status. 

2The Supreme Court recently broadly de- 
fined race under §1981 to include any “identifi- 
able classes of persons who are subjected to 
intentional discrimination solely because of 
their ancestry or ethnic characteristics.” St. 
Francis College v. Al-Khazraji, 107 S.Ct. 2022, 
2028 (1987). Following the St. Francis College 
decision, persons of Hispanic, Oriental, Arabic, 
and Jewish races have been found to have 
§1981 claims in addition to persons commonly 
referred to as being members of black and 
white races. 

3 Johnson v. Railway Express Agency, Inc.. 
421 U.S. 454, 460 (1975). 

4 See Albemarle v. Moody, 422 U.S. 405, 
419 (1975); Walker v. Ford Motor Co., 684 
F.2d 1355 (11th Cir. 1982). 

5 See Florida Public Utilities Company v. 
Large, 493 So.2d 491 (Fla. 4th D.C.A. 1986)(no 
damages for mental pain and suffering under 
FHRA); Bennett v. Southern Marine Manage- 
ment Co., 531 F.Supp. 115 (M.D. Fla. 1982)(no 
punitive damages recoverable under FHRA). 

6 Harris v. Richards Mfg. Co., 675 F.2d 811 
(6th Cir. 1982). 

7 As to Title VII, see Great American Fed- 
eral Savings & Loan Association v. Novotny, 
442 U.S. 366, 375 (1979); Wilson v. City of 
Aliceville, 779 F.2d 631 (1lth Cir. 1986); but see 
contra Beesley v. Hartford Fire Ins. Co., 50 
Fair Empl. Prac. Cas. (BNA) 782 (N.D. Ala. 
Aug. 14, 1989). As to FHRA, see Warner v. 
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; 


Coca Cola Company, 45 Empl. Prac. Dec. 
(CCH) 437,804 (M.D. Fla. 1988). 

8 108 S.Ct. 65 (1987). 

942 U.S.C. 2000e-2(a)(1); see also Meritor 
Savings Bank v. Vinson, 477 U.S. 57, 65-66 
(1986); Hamilton v. Rodoers, 791 F.2d 439 (Sth 
Cir. 1986). 

© Section 1981 states in pertinent part: “All 
persons within the jurisdiction of the United 
States shall have the same right in every state 
and territory to make and enforce contracts 
. . . a8 is enjoyed by white citizens. . . .” 

'! Brief of 66 Members of the United States 
Senate and 118 Members of the United States 
House of Representatives as Amici Curiae in 
Support of Petitioner, reprinted in Law Re- 
prints: Labor Law Services (BNA), vol. 22, no. 
1, 88/89, pt. 2 at pp. 419-458. 

12 109 S.Ct. at 2369-2371. 

13 Jd. at 2372. 

'4 Td. at 2372-2377. 

15 Jd. at 2372. 

16 Td. at 2373. 

17 Id. 

18 Jd. 

19 Td. at 2376. 

2 Id. at 2374-2375. 

21 Td. 

22 Id. at 2377. 

33 Jd. at 2377-2379. The Court also notably 
found that the scheme of proof developed in 
Title VII cases McDonnell Douglas Corp. v. 
Green, 411 U.S. 792 (1973), and Texas Dept. 
of Community Affairs v. Burdine, 450 U.S. 248 
(1981), should apply to claims of race discrimi- 
nation under §1981. 

24 See, e.g., Zaklama v. Mt. Sinai Medical 
Center, 842 F.2d 291 (11th Cir. 1988); Edwards 
v. Jewish Hospital of St. Louis, 855 F.2d 1345 
(8th Cir. 1988); Jatoi v. Hurst-Euless-Bedford 
Hosp. Auth., 807 F.2d 1213 (Sth Cir. 1987), 
cert. denied, 108 S.Ct. 709 (1988); Meade v. 
Merchants Fast Motorline, Inc., 820 F.2d 1124 
(10th Cir. 1987); see also n. 25, 26 infra. 

25 Vance v. Southern Bell Telephone & Tele- 
graph Company, 863 F.2d 1503, 1509 n.3 (11th 
Cir. 1989). 

26 805 F.2d 1143, 1145 (4th Cir. 1986). 

27 The Supreme Court is currently scheduled 
to decide another case involving a §1981 dis- 
charge claim which is before the Court on a 
different issue. Lytle v. Household Manufactur- 
ing, Inc., 831 F.2d 1057 (4th Cir. 1987) (unpub- 
lished opinion), cert. granted, 109 S.Ct. 3239 
(July 3, 1989). In Lytle, the Court granted cert. 


Deposition suites 
@ Shorthand notes retained 
pursuant to Florida Rules 


LAKELAND 
Post Office Box 215 

Suite 390, FL Federal Bldg. 
402 S. Kentucky Ave. 
Lakeland, Florida 33802 
Phone: (813) 688-5000 
LAKELAND: 1-800-272-0404 


to decide the issue of whether a plaintiff whose 
Title VII claims for discharge and retaliation 
(by refusing to recommend him to prospective 
employers) are dismissed on the merits is 
barred from proceeding to a jury on these 
claims under §1981 based upon the doctrine of 
collateral estoppel. It is possible that the Court 
may provide further guidance as to the scope 
of §1981 in the area of discharge and retaliation 
cases in its expected opinion in Lytle. 

28 See, e.g., Carter v. Aselton, 50 Fair Empl. 
Prac. Cas. (BNA) 251 (M.D. Fla. June 20, 
1989)(motion to reconsider pending at time of 
publication); Brown v. Avon Products, Inc., 
1989 U.S. Dist. LEXIS 12142 (N.D. Ill. Oct. 2, 
1989); Crader v. Concordia College, 1989 U.S. 
Dist. LEXIS 12114 (N.D. Ill. Sept. 27, 1989); 
Prather v. Dayton Power & Light, 1989 U.S. 
Dist. LEXIS 10756 (S.D. Ohio Sept. 7, 1989); 
Jones v. Alltech Associates. Inc.. 1989 U.S. 
Dist. LEXIS 10422 (N.D. Ill. Sept. 1, 1989); 
Morgan v. Kansas City Area Transportation 
Auth., 1989 U.S. Dist. LEXIS 10482 (W.D. 
Mo. Aug. 30, 1989); Obago v. Union of Ameri- 
can Hebrew Congregations, 1989 U.S. Dist. 
LEXIS 9055 (S.D. N.Y. Aug. 3, 1989); Danger- 
field v. Mission Press, 50 Fair Empl. Prac. Cas. 
(BNA) 1171 (N.D. Ill. 1989); Woods v. Miles 
Pharmaceuticals, 1989 U.S. Dist. LEXIS 7642 
(N.D. Ill. June 30, 1989); Hannah v. Philadel- 
phia Coca-Cola Bottling Co., 1989 U.S. Dist. 
LEXIS 7200 (E.D. Pa. June 26, 1989). 

29 Birdwhistle v. Kansas Power & Light 
Company, 1989 U.S. Dist. LEXIS 9227 (D. 
Kan. July 28, 1989). 

© Padilla v. United Air Lines, 716 F.Supp. 
485 (D. Colo. 1989). 

3! Rivera v. AT&T Information Systems, 
1989 U.S. Dist. LEXIS 10812 (D. Colo. Sept. 
13, 1989); Carroll v. General Motors Corp., 
1989 U.S. Dist. LEXIS 10481 (D. Kan. July 28, 
1989). 

32 Overby v. Chevron USA, Inc., 884 F.2d 
470 (9th Cir. 1989); Alexander v. New York 
Medical College, 1989 U.S. Dist. LEXIS 11433 
(S.D. N.Y. Sept. 27, 1989); Williams v. Nat’. 
R.R. Passenger Corp., 50 Fair Empl. Prac. Cas. 
(BNA) 721 (D. D.C. July 31, 1989); Hall v. 
County of Cook, State of Illinois, 1989 U.S. 
Dist. LEXIS 9661 (N.D. Ill. August 14, 1989); 
Dangerfield v. Mission Press, 1989 U.S. Dist. 
LEXIS 8985 (N.D. Ill. July 27, 1989); but see 
contra English v. General Development Corp., 
50 Fair Empl. Prac. Cas. (BNA) 825 (N.D. Ill. 
Aug. 15, 1989); Jordan v. U.S. West Direct 
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Company, 716 F.Supp. 1366 (D. Colo. 1989). 

33 109 S.Ct. at 2377. 

Id. 

35 Id. 

36 Mallory v. Booth Refrigeration Supply 
Co., Inc., 882 F.2d 908 (4th Cir. 1989). 

37 Sofferin v. American Airlines, Inc., 717 F. 
Supp. 597 (N.D. Ill. 1989). 

38 Greggs v. Hillman Distributing Co., 50 
Fair Empl. Prac. Cas. (BNA) 429, 430-431 
(S.D. Tex. July 21, 1989). 

39 See, e.g., Becton v. Burlington Northern 
R.R. Co., 1989 U.S. App. LEXIS 9892, *3 (6th 
Cir. July 10, 1989); Williams v. Nat'l. R.R. Pas- 
senger Corp., 50 Fair Empl. Prac. Cas. (BNA) 
721 (D.D.C. July 31, 1989); Dangerfield v. Mis- 
sion Press, 1989 U.S. Dist. LEXIS 8985 (N.D. 
Ill. July 27, 1989). 

4 Jordan v. U.S. West Direct Company, 
1989 U.S. Dist. LEXIS 8580 (D. Colo. July 21, 
1989) 

41 Guerra v. Tishman East Realty, 1989 U.S. 
Dist. LEXIS 6744 (S.D. N.Y. June 16, 1989). 


Marc M. Mayo is a member of the 
Jacksonville law firm of Coffman, 
Coleman, Andrews & Grogan, P.A. 
His practice is limited to labor and em- 
ployment law. He received his B.A. 
from Georgetown University in 1976 
and his J.D. from George Mason Uni- 
versity School of Law in 1980. 

This column is submitted on behalf 
of the Labor and Employment Law 
Section, Robert A. Miles, chairman, 
and Patricia A. Renovitch, editor. 


@ ABA Approved Litigation 
Support Software 
Discovery Diskettes 


SARASOTA 
1800 Second Street 

First Florida Bank Plaza 
Suite 875 

Sarasota, Florida 34236 
Phone: (813) 954-0020 
SARASOTA: 1-800-272-0406 


t 2 
ie 
‘ 
j 
: 
| 


he long awaited IRS notice on 

§2036(c)! was released on Sep- 

tember 1. The 70-page docu- 

ment is an obvious attempt by 
the IRS to lessen the pressure on Congress 
to repeal §2036(c). However, most of the 
problems with §2036(c) were not solved 
by the notice. For example, interfamily 
joint purchases of income and remainder 
interests will trigger §2036(c), but the crea- 
tion of certain grantor retained income 
trusts will not, even though the transac- 
tions are quite similar and the various in- 
terests involved are equally subject to 
valuation under the regulations. Similarly, 
the dramatically different tax treatment of 
transactions which are substantially identi- 
cal in economic terms point out the intel- 
lectual folly of §2036(c).? 

It remains an extremely complicated so- 
lution to a fairly straightforward valuation 
issue. The notice is replete with guidance 
that the Internal Revenue Service will 
“generally” take a certain position. Unfor- 
tunately, clients need to know specifically 
how §2036(c) will affect their planning. 
§2036(c) remains a major threat to busi- 
ness owners and their families. This article 
summarizes the most significant aspects of 
the notice and the impact on our clients. 

Under §2036(c) a person who holds a 
substantial interest in an enterprise and in 
effect transfers to a member of his or her 
family, property having a disproportion- 
ately large share of the potential apprecia- 
tion in such interest, while retaining an 
interest in the income of, or rights in, the 
enterprise, i.e., a disproportionate trans- 
fer, will have the entire interest includable 
in his or her gross estate. In other words, 
the property was never transferred for es- 
tate tax purposes.? For purposes of 
§2036(c), a husband and wife are consid- 
ered one person. 

The italicized words in the paragraph 
above represent the significant operative 
language of the statute. Unfortunately 
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Section 2036(c): 


The Insanity Continues 


The dramatically 
different tax 
treatment of 
substantially 

identical transfers 
points out the 
intellectual folly of 
§2036(c) 


by James E. Roberts 


these terms are not clearly defined in the 
statute and according to the Internal 
Revenue Service are not susceptible to 
generally accepted interpretation. 

§2036(c) was primarily addressed to cor- 
porate and partnership transactions 
through which a business owner could re- 
tain control of the business, but shift, tax 
free, all appreciation in the value of the 
business to the owner’s family.* Even so, 
the notice indicates that the IRS will apply 
§2036(c) to any arrangement which cir- 
cumvents the estate and gift tax system. 
Examples listed in the notice include: (1) 
trusts where the grantor retains a benefi- 
cial interest (this would include grantor 
retained income trusts and grantor re- 
tained annuity trusts); (2) intrafamily 
sales such as installment sales, private an- 
nuities, and the sale of remainder interests; 
(3) transfer and leaseback transactions; 
and (4) joint purchases of income and re- 
mainder interests.5 


The notice defines the significant opera- 
tive words of the statute (those terms itali- 
cized in the third paragraph). This article 
will follow the format of the notice. 


Enterprise 

The notice states that an enterprise is 
any relationship or venture (an arrange- 
ment), ordinarily for profit, that has 
significant business or investment aspects. 
Any arrangement, with respect to any 
property or service, may constitute an en- 
terprise. An arrangement is an enterprise 
if an analysis of all of the facts and cir- 
cumstances of the arrangement indicate 
significant investment or business aspects 
even if the specifics of those arrangements 
remain undefined. Factors to be consid- 
ered would include: (1) its inherent capac- 
ity to yield a profit; (2) the organizational 
form through which it is carried out; (3) 
whether the property involved was previ- 
ously held for investment or use in a 
business; and (4) the overall investment 
potential of the property involved. If the 
arrangement involves to a significant ex- 
tent either the conduct of a trade or 
business within the meaning of §2036(c) 
or the management, preservation, or 
maintenance of property within the mean- 
ing of §212, it will be considered an 
enterprise.® 

The notice specifically excludes from 
the term enterprise the following: 

1. Estates, revocable trusis, or other 
arrangements for the purpose of winding 
up an individual’s affairs and distributing 
property to beneficiaries. 

2. Generally, personal use property (as 
defined in §1275) unless the personal use 
aspects of the property are secondary to 
significant business or investment aspects. 
Determining whether the personal use or 
investment aspects of some types of per- 
sonal use property—art, for example— 
may be difficult. If it is generally recog- 
nized by collectors that the art is suitable 
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for investment and the collection is so 
large that the taxpayer cannot practically 
display the entire collection in the home, 
the collection may be an enterprise.” 

3. Principal residence of the taxpayer 
or taxpayer’s transferee.® 

4. Life insurance as defined in §7702 
of the Internal Revenue Code. 

5. A life insurance trust funded with 
cash as long as the income from the cash 
is reasonably related to the premium re- 
quired to maintain the policy. To the ex- 
tent the income from the cash is in excess 
of that needed to pay the premium, the 
excess cash will be generally characterized 
as an enterprise. 

Arrangements which the notice indi- 
cates will generally be characterized as an 
enterprise include: (a) a trust or arrange- 
ment (other than those which act as a sub- 
stitute for a probate estate and certain 
grantor retained income trusts) created to 
hold and manage nonpersonal use prop- 
erty, and (b) stock of a corporation. 


Substantial Interest 

Unless a taxpayer owns directly or indi- 
rectly a substantial interest (10 percent or 
more of the voting power or income 
stream) of an enterprise, §2036(c) does not 
apply. An incidental or tangential invoive- 
ment in another person’s enterprise is not 
sufficient to create an interest, for pur- 
poses of §2036(c), in that enterprise.? In 


addition, providing goods or property to 
an enterprise in the ordinary course of 
business is not enough to create an interest 
in the enterprise.!° 

In determining ownership, an individual 
is considered as owning any power or in- 
terest owned, directly or indirectly, by a 
member of the individual’s family [as de- 
fined in §2036(c)(3)(B)].!! Any power or 
interest owned by an entity, other than a 
trust or estate, is treated as owned propor- 
tionately by the owners of the entity. The 
beneficiaries of an estate are treated as 
proportionately owning any power or in- 
come stream owned by the estate. Any 
income stream of a trust is treated as 
owned (totally, not proportionately) by 
the trust beneficiaries to the extent they 
are eligible to receive income or principal 
of the trust, whether currently or in the 
future. The beneficial ownership of voting 
power over trust assets is treated as owned 
by the transferor to the extent the power 
is exercisable by the transferor or a mem- 
ber of the transferor’s family, whether 
alone or in conjunction with another. 

Despite the language of the statute in 
the notice, the Internal Revenue Service 
solicited comments regarding the creation 
of regulatory safe harbors for those instances 
when a transferor holds a substantial 
interest in an enterprise, but a signifi- 
cant number of unrelated people (none of 
whom own a substantial interest in the 
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© Advertisement of member benefits; 

© general legal news; 

© legislative progress reports; 

© classifieds plus a confidential reply 
service; 
office announcements; 
professional announcements; 
notices of judicial vacancies; 
letters to the editor; 
advance notice of board action and 
agendas; and 

© CLE information in general. 

The News was a spinoff of the Journal 
in July of 1974 when it was recognized the 
Bar needed a vehicle to handle the timely 
communications this Bar needed. With a 
profession that changes so rapidly in an 
active state, it was decided that communi- 
cations with the membership was essen- 
tial. It began on a monthly basis, but went 
to bi-weekly in order that we could keep 


our members up-to-date with what is hap- 
pening. Consistent with the spirit of our 
integrated Bar and the nature of our pro- 
fession, we also have offered a free flow 
of ideas and uncensored letters and discus- 
sions in our publication. This has been 
envied by many other bars and has been 
done to the amazement of our outside 
critics and the media. Also within the 
News we share our professional transgres- 
sions, no matter how bad they are, in 
order that we can teach other lawyers how 
to guard against a similar fate. 

Virtually every important member no- 
tice or announcement of interest is fea- 
tured somewhere in its pages, often 
repeated. 

So as you can see, reading the Bar News 
is not only informative and beneficial —it 
should serve as the vehicle by which we, 
as professionals, are kept informed of all 
facets affecting the legal profession.0 
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enterprise) own more than 50 percent of 
the enterprise. The Service indicated that 
there is little likelihood for such a transfer 
avoiding the transfer taxes. 


Disproportionate Appreciation 

There must be a disproportionate trans- 
fer of an interest in an enterprise to trigger 
§2036(c). For purposes of §2036(c), the 
term transfer includes a means by which 
a person, directly or indirectly, confers on 
another a right or interest of value. 

Whether there has been a dispropor- 
tionate transfer is determined by compar- 
ing the following two fractions: (a) the 
transferor’s share of potential appreciation 
before the transfer over 100 percent; and 
(b) the transferor’s share of potential ap- 
preciation after the transfer over the trans- 
feror’s share of potential appreciation 
before the transfer. 

If the first fraction is, at any time or 
under reasonably foreseeable circum- 
stances, larger than the second, i.e., if the 
ratio of the transferor’s appreciation to 
value after the transfer is greater than that 
ratio before the transfer, there has been a 
disproportionate transfer. In valuing the 
interest of the transferor and the trans- 
feree, the fair market value of each interest 
is determined as if the interest were sold 
separately to a third party in an arm’s 
length transaction, and all variables are 
assumed to occur in a manner that will 
maximize the transferor’s share of appre- 
ciation and minimize the transferee’s 
share.!2 Potential appreciation is assumed 
to accrue in proportion to the respective 
values. 

In analyzing transfers effected by loans 
or capital contributions from the trans- 
feror, the Service will value the trans- 
feror’s interest before the transfer on the 
assumption that the transferor received a 
share of every right and interest in the 
enterprise based on the relative value of 
the loan or capital contribution to the en- 
tire value of the enterprise (disregarding 
any obligation to repay the loan) after the 
loan or capital contribution.!3 This posi- 
tion has a dramatic impact on the finan- 
cial structure of family businesses. For 
example, a father could not contribute 
capital to his daughter’s existing company 
in exchange for preferred stock without 
making a disproportionate transfer. Simi- 
larly, a mother could not enter into a typi- 
cal joint purchase with her son (the 
mother purchasing a term of years and the 
son purchasing the remainder interest) 
without also making a disproportionate 
transfer. In both of these examples, the 
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parent contributed cash to an enterprise 
and received no interest in its potential 
appreciation. '4 


Retained Interest 

The term “retained” for purposes of 
§2036(c) includes any arrangement, 
whether legally enforceable or not, 
through which a transferor, directly or in- 
directly, receives the income from or rights 
in an asset transferred to another. The 
term “interest” includes any right, whether 
present or future, in the enterprise held, 
directly or indirectly, by a person in an 
individual, as opposed to a fiduciary, ca- 
pacity.!5 Examples of interest in the notice 
include a promissory note, employment 
agreement, preferred equity interest, life 
or term of years interest, a retirement ar- 
rangement and an agreement for sale or 
lease.!© Rights in an enterprise include 
“voting rights, conversion rights, liquida- 
tion rights, warranty options, and other 
rights of value.”!7 


Safe Harbors 

Certain arrangements are protected 
from the application of §2036(c) by statu- 
tory safe harbors. The notice indicates 
that the Service will administratively ex- 
tend those safe harbors to arrangements 
which are similar in purpose and effect to 
those covered by a statutory safe harbor, 
even though they do not meet the statu- 
tory requirements. Guidelines the Service 
will follow in making that determination 
with respect to qualified trust income in- 
terest, qualified start-up debt, agreement 
to buy or sell property, and employment 
agreements will be discussed. 

The statutory safe harbor for qualified 
trust income interest is limited to a reten- 
tion of rights to receive amounts based 
“solely by reference to the income” from 
the property.!8 The notice expands the 
safe harbor to allow the transferor to also 
retain a reversion in or general power of 
appointment over trust corpus. To qualify 
for this extension, the value of the rever- 
sion or power at the time the trust is cre- 
ated must not exceed 25 percent of the 
value of the retained income interest (de- 
termined without taking into account the 
reversion or power) at that time.!9 

The qualified debt statutory safe harbor 
requires that the debt not be subordinate 
to the berrower’s general creditors.2° The 
notice provides that debt which would 
otherwise constitute qualified debt can 
qualify even if the debt is subordinate to 
one or more specified creditor or is pre- 
payable. The primary inquiry with respect 


to debt is whether it has sufficient equity 
attributes to be treated as equity rather 
than debt. To qualify as debt, it must (a) 
have a repayment term not in excess of 
that generally available from commercial 
lenders for similar loans; and (b) require 
the unconditional repayment of a sum cer- 
tain in money.?! Qualified debt is excepted 
from §2036(c) because it is easily valued, 
provides limited ability to transfer wealth 
outside the transfer tax system, and does 
not constitute a retained interest in the 
enterprise.22 A self-cancelling installment 
note cannot qualify as qualified debt. 

The statutory safe harbor for qualified 
start-up debt precludes any transfer of 
property (other than cash), customers, or 
business opportunity to the enterprise.”3 
This safe harbor was expanded in the no- 
tice by excluding from consideration inci- 
dental transfers, transfers occurring in the 
ordinary course of business, and transfers 
occurring more than three years prior to 
the acquisition of the debt. 

In addition, the notice created a safe 
harbor, similar to that for start-up debt, 
for certain preferred equity interests which 
generally comply with the qualified start- 
up debt requirements. To qualify, the 
transfer must be (a) in cash, (b) to a new 
enterprise which is not a continuation or 
successor to all or a part of an existing 
enterprise, (c) to an enterprise formed to 
engage in the active conduct of a trade or 
business, and (d) to an enterprise in which 
an active manager would have been an 
original transferee [as defined in 
§2036(c)(4)(D)] but for this safe harbor. 
In addition, the transferor (or holder of 
the preferred interest) may not transfer 
property to the enterprise which would be 
a proscribed transfer [as defined in 
or hold a pro- 
scribed interest in the enterprise [as de- 
fined in §2036(c)(7)(D)(i)(IV)]. Certain re- 
strictions are placed on the preferred in- 
terest.25 


Agreement to Buy 
or Sell Property 

An option or agreement to purchase 
property at its fair market value (deter- 
mined without regard to the option or 
agreement) at the time of the purchase is 
generally excluded from the operation of 
§2036(c). Although the statute appears to 
require an appraisal of the property at the 
time of sale, the notice states that no ap- 
praisal is necessary so long as the purchase 
price is determined by a formula that can 
reasonably be expected to produce the ap- 
proximate fair market value of the prop- 


erty at the time of the sale. The formula 
must be (a) based on currently acceptable 
valuation techniques; (b) generally recog- 
nized as a suitable formula for valuing the 
type of property involved; and (c) accept- 
able in third party transactions at the time 
the agreement is executed.2 Any agree- 
ment which does not meet the safe harbor 
requirement is presumed to cause a dis- 
proportionate transfer. 


Employment Agreements 

The statutory safe harbor for employ- 
ment agreements’ is clarified or broad- 
ened in four areas. First, the requirement 
that the employment agreement not other- 
wise involve “any change in interest” in the 
enterprise is clarified so as to pertain only 
to the issuance of preferred stock or simi- 
lar equity interest as compensation for en- 
tering into the agreement or performing 
services thereunder. Second, the notice in- 
dicates that an employment agreement 
which fails to meet the statutory safe har- 
bor will nonetheless be excluded from the 
operation of §2036(c) if it does not (a) 
present the possibility of a transfer outside 
of the transfer tax system, and (b) involve 
a retention of enjoyment of the enter- 
prise.”8 Thirdly, the three-year limit on the 
term of employment agreements was eased 
so long as the employer can terminate the 
agreement at will or for reasonable cause. 
Lastly, covenants not to compete are 
treated as employment agreements.”9 


Spousal Unity Rule 

For purposes of §2306(c) an individual 
and his spouse are treated as one person 
(the unity rule).2° The primary purpose of 
the unity rule under the current language 
of the statute is to determine which spouse 
is the transferor for purposes of §2036(c). 

An interspousal transfer that is not sub- 
ject to estate or gift tax transfers to the 
transferee the status of transferor with re- 
spect to that portion of the enterprise cor- 
responding to the portion of the retained 
interest transferred to the spouse.*! Gener- 
ally, the unity rule does not apply to 
interspousal transfers that are subject to 
transfer tax.>2 Once the interest is sub- 
jected to transfer tax, §2036(c) is no longer 
applicable to the transferred retained in- 
terest.>3 In addition, transfers at death are 
excluded from the application of the unity 
rule unless the surviving spouse is in sub- 
stance the transferor.>4 

The Service is considering the inclusion 
in forthcoming regulations of an election 
whereby the executor of the estate of a 
transferor can elect to avoid the applica- 
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tion of the spousal unity rule by electing 
to have the property subject to the re- 
tained interest includable in the trans- 
feror’s estate. This would accelerate the 
payment of estate taxes on the transfer of 
the property, but may be warranted if the 
property is expected to dramatically in- 
crease in value. 


Consideration Paid 
by Transferee 

A sale for full and adequate considera- 
tion in money or money’s worth is gener- 
ally outside the scope of § 2036. However, 
for purposes of §2036(c), such a sale to a 
family member is outside the grasp of the 
statute only to the extent that the trans- 
feror or transferor’s executor can demon- 
strate that none of the consideration paid 
came from the transferor or ihe trans- 
feror’s spouse.>5 

If the sale was of less than the entire 
interest in the enterprise retained by the 
transferor, the value of the enterprise in- 
cludable in the transferor’s estate is rat- 
ably reduced based on the ratio of the 
consideration paid which did not come 
from the transferor, and the amount 
which would have been includable in the 
transferor’s gross estate had the transferor 
died immediately after the transfer. 


Conclusion 


While much of the guidance in the no- 
tice refers to positions the Service will 
“generally” take on certain issues, specific 
advice is available through the ruling 
process. The Service will consider ruling 
requests on the applicability of §2036(c) 
to particular transactions or situations 
even if (a) there is no actual decedent, and 
(b) the issue is not discussed in the notice. 
This gives practitioners the ability to pro- 
tect their clients and themselves against 
an unexpected application of §2036(c). 
The best protection, however, would be 
the adoption of the position of the Ameri- 
can Bar Association §2036(c) Task Force 
and the repeal of §2036(c).0 


' All section references are to the Internal 
Revenue Code of 1986. The notice is an admin- 
istrative pronouncement that can be relied 
upon by taxpayers in the same manner as a 
revenue ruling. 

2 See examples 34 through 38. 

3 The transferor cannot avoid the applica- 
tion of §2036(c) by the transfer release or lapse 
of the retained power. Any disposition, other 
than a nontaxable interfamily transfer, of a 
retained power is a deemed gift. The amount 
of the gift is the amount the transferor would 
have included in his gross estate if he had died 
on the date of the gift. 


4 See, H.R. Rep. No. 495, 100th Cong. Ist 
Sess. 996 (1987). 

5 Notice, p. 6. There is a special safe harbor 
for certain grantor retained income trusts. 
$2036(c)(6). 

Notice, p. 14. 

7 Notice, p. 17. 

8A principal residence includes the struc- 
ture and only so much of the adjacent land as 
is reasonably appropriate for residential pur- 
poses considering the size and location of the 
residence. 

9 Notice, p. 12. 

'© Notice, p. 13. 

'! This definition is not affected by the 
spousal unity rule. 

'2 In valuing minority interest, no considera- 
tion is given to voting control. In other words, 
there is no discount for minority interest. Simi- 
larly, there is no value attached to voting rights. 
Voting and nonvoting stock in a company and 
general and limited interest in a limited partner- 
ship (assuming all other rights are equal) are 
presumed to have equal value. 

'3 Notice, p. 30. 

'4 See Notice, Examples 15 and 16. 

'S Notice, p. 37. 

'6 Notice, p. 35-36. 

'7 H.R. Rep. No. 495, 100th Cong., Ist Ses- 
sion 966 (1987). 

§2036(c)(6)(B). 

'? The valuations are to be based on the ap- 
plicable tables contained in Treasury Reg. 
§20.2031-7(f). 

20 §2036(ch7 Ai). 

2! Notice, p. 43. 

22 See, S. Rep. No. 445, 100th Cong., 2d 
Session 424-25, (1988). 

23 Notice, p. 43. Unlike qualified start-up 
debt, the transferor may retain an equity inter- 
est in the enterprise so long as the retained 
equity interest does not trigger §2036(c). 

4 Notice, p. 45. 

25 To qualify for this administrative safe har- 
bor, the preferred interest generally must have: 
(a) a fixed rate of return with a cumulative 
dividend preference; (b) a nonlapsing preferred 
liquidation right that includes accumulated 
dividends, if any; (c) rights on redemption at 
least equal to its par value plus accumulated 
dividends; (d) no voting rights in the enterprise; 
and (e) no right to be converted into any inter- 
est that does not meet the requirements of (a)- 
(d) above. In addition, the holder may not 
transfer property to the enterprise which would 
be a proscribed transfer (as defined in 
§2036(cX7)(D)iiII])), or hold a proscribed in- 
terest (as defined in §2036(c)(7)(D)(iiM{IV)) in the 
enterprise. Notice, p. 45-46. 

26 Notice, p. 47. The Service has asked for 
comments to assist it in further refining the 
criteria for excluding buy-sell agreements from 
§ 2036(c). 

27 §2036(c A)ii). 

28 Notice, p. 49. 

2? Notice, p. 50. 

§2036(c3\(C). 

3! Notice, p. 52. 

32 Interspousal transfers are taxable unless 
they (a) qualify for the annual exclusion; (b) 
qualify for the marital deduction; or (c) are for 
full and adequate consideration. An interspou- 
sal grant of a general power of appointment is 
taxable transfer, notwithstanding the above, if: 
(a) by its terms it lapses within the later of 90 
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days after its grant or the end of the calendar 
year in which it was granted; (b) it is not exer- 
cised within such period; and (c) the lapse is 
not a taxable release under §2514(e). 

33 Application of the unity rule will not re- 
sult in a property interest being includable in 
the estates of both spouses. 

34 However, if the transfer is of less than the 
transferor’s entire interest (but not of an undi- 
vided portion) the transfer is not a taxable 
event under §2036(c) 1 or 4 and the 2036(c) 
taint remains with the transferor. Notice, p. 52- 
53. 

35 Consideration is presumed to have come 
from the transferor. To overcome this pre- 
sumption it must be shown that (a) the trans- 
feree received property from someone other 
than the transferor which with reasonable 
growth would equal or exceed the considera- 
tion paid, and (b) the financial ability of the 
transferee to pay the consideration was not to 
any extent dependent on assets received from 
the transferor within three years of the transfer 
at issue. In applying the above rules: (a) all 
income and gain from property are deemed 
from the same source as the property; (b) pro- 
ceeds of gift loans (as defined in §7872(f)(3)) 
from the transferor are deemed acquired from 
the transferor; (c) proceeds from third party 
loans which are directly or indirectly collateral- 
ized or guaranteed by the transferor for less 
than full and adequate consideration are 
deemed to be from the transferor; and (d) prop- 
erty purchased for full and adequate considera- 
tion from the transferor is deemed to be 
acquired from the transferor if the considera- 
tion paid was from the transferor under the 
above rules. 


James E. Roberts practices in Boca 
Raton. He received his J.D. (cum 
laude) from the University of Florida 
and his LL.M. in taxation from New 
York University. Mr. Roberts has lec- 
tured on federal taxation throughout 
the United States and in several foreign 
countries. He is a member of the Ex- 
ecutive Council of the Tax Section of 
The Florida Bar. 

This column is submitted on behalf 
of the Tax Section, Robert F. Hudson, 
Jr., chairman, and Thornton M. Henry 
and Merritt Gardner, editors. 
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WORKERS _ COMPENSATION LAW 


Workers’ Compensation 
Attorney’s Fees: 21-Day Rule 
The Sequel 


he 1989 Legislature, effective 

October 1, 1989, amended the 

attorney’s fee provision of the 

Florida workers’ compensation 
law by deleting the decade-long “bad 
faith” prerequisite for payment of attor- 
ney’s fees by the employer/carrier, and 
rather inserted a modified “21-day rule,” 
which existed for many years. 

To gain an understanding of this new 
statutory provision, it is helpful to review 
the old “21-day rule.” 

Until August 1, 1979 (the date of demise 
of the original 21-day rule), disability 
benefits were paid on the basis of a sched- 
ule, e.g., a 10 percent disability to the 
body would have entitled a worker to 35 
weeks of compensation, payable biweekly, 
which would have vested immediately 
without further consideration. This is at a 
variance with the present !aw, in which a 
permanent impairment entitles an injured 
worker to wage loss predicated upon an 
actual diminution of earnings, and which 
requires the worker to complete a bi- 
weekly request form. 

Another change from the pre-1979 law 
to the present law involves the appellate 
courts. Until August 1, 1979, appeals from 
the judges of industrial claims (now called 
judges of compensation claims) were made 
to the Industrial Relations Commission. 
Orders from the commission were then re- 
viewed by the Supreme Court. The opin- 
ions from the Industrial Relations Com- 
mission were designated under the caption 
“IRC 2-0000.” Those opinions were also 
published in a separate reporter, the Flor- 
ida Compensation Reports, which has the 
designation “FCR.” 

Specifically, F.S. §440.34, as it existed 
until August 1, 1979, provided in part as 
follows: 

(1) If the employer or carrier shall file notice 
of controversy as provided in §440.20, or shall 
decline to pay a claim on or before the twenty- 


first day after they have notice of same, or shall 
otherwise resist unsuccessfully the payment of 


The actual filing of 
the claim triggers 
the running of the 
21-day period... 
any prior 
knowledge of the 
claim is academic 


by Edward Almeyda and 
Charles M. Hill Ill 


compensation, and the claimant shall have em- 
ployed an attorney at law in the successful 
prosecution of the claim, there shall, in addi- 
tion to the award of compensation, be awarded 
a reasonable attorney’s fee. . . . 


Notably, under that statutory language, 
the fee entitlement occurred in one of 
three circumstances: (1) if the employer 
or carrier filed a workers’ compensation 
notice to controvert; (2) the employer/ 
carrier’s refusal to pay a claim on or be- 
fore the twenty-first day after it had notice 
of the same; and, (3) the unsuccessful re- 
sistance of payment of compensation. An 
attorney was not permitted to receive a fee 
from the claimant without permission of 
the court, and the only way payment 
could be made was through the proving 
of a fee entitlement. 

The 1979 attorney’s fee law made the 
claimant primarily responsible for pay- 
ment of attorney’s fees, shifting the 


burden to the employer and carrier only 
if the claimant established bad faith, con- 
troversion of a claim, or a claim for 
medical benefits only. 

The 1989 statute does not incorporate 
the same statutory language as existed 
prior to 1979, and is sufficiently different 
to make the case law under the old 21-day 
rule (except in a few circumstances) inap- 
plicable. Specifically, new F.S. §440.34 in 
part reads: 

(3) . . . aclaimant shall be responsible for the 
payment of his own attorney’s fees, except that 
a claimant shall be entitled to recover a reason- 
able attorney’s fee from a carrier or employer: 

(a) Against whom he successfully asserts the 
claim for medical benefits only. . . . 

(b) In any case in which the employer or 
carrier fails or refuses to pay a claim filed with 
the division which meets the requirement of 
§440.19(1)(d) on or before the twenty-first day 
after receiving notice of the claim, and the in- 
jured person has employed an attorney in the 
successful prosecution of his claim. 

(c) In a proceeding in which a carrier or em- 
ployer denies that an injury occurred for which 
compensation benefits are payable, and the 
claimant prevails on the issue of compensabil- 
ity; or 

(d) In cases where the claimant successfully 
prevails in proceedings filed under §440.24 or 
§440.28. 


Subsections (a), (c), and (d) are clear 
on their face. Subsections (a) and (c) re- 
main unchanged from the pre-1989 lan- 
guage. As to subsections (c) and (d), if a 
carrier either controverts a claim in its en- 
tirety, or loses in litigation involving 
modification (§440.28) or proceedings in- 
volving enforcement of an order (§440.24), 
there is a fee entitlement. In that respect, 
while the language may be different from 
the pre-1979 change, the concept remains 
the same. 

The problem which arises with the new 
21-day rule involves the commencement 
of this period. Under the original law, the 
language “or shall decline to pay a claim 
on or before the twenty-first day after they 
have notice of same” is markedly different 
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from the current language, “fails or refuses 
to pay a claim filed with the division.” 
Thus, under the new law, it can be argued 
that even if the carrier had notice or 
knowledge of the entitlement to benefits 
for a period in excess of 21 days from the 
time the claim was filed, it is the actual 
filing of the claim, within the definition 
of F.S. §440.19(1)(c) that triggers the run- 
ning of this period. 

Under the original law, in Reytan v. 
Giffen Industries, Inc., (RC 2-972 (August 
11, 1960), the full commission reviewed 
the onset of the running of the 21-day pe- 
riod. The opinion discusses the fact that 
the payment of compensation occurred 
within 21 days of employer knowledge, in- 
dicating adherence to the proposition that 
knowledge of the entitlement to benefits 
rather than the filing of the claim was the 
triggering mechanism, which in this case 
occurred within the time frame of the law. 
Therefore, there was no fee entitlement. 

Likewise, this problem was visited by 
the Supreme Court in Johnson v. Brasing- 
ton Cadillac-Oldsmobile, Inc., 265 So.2d 
8 (Fla. 1972), and again, the date of notice 
of the accident was held to be the trigger- 
ing event for the running of the 21 days. 
It is apparent that the court relied upon 
the former statutory language, which has 
not been adopted in the current 21-day 
rule. As this language currently reads, the 
21-day period runs from the date the em- 
ployer/carrier receives notice of the filing 
of the claim. Thus, any prior knowledge, 
such as was found in the Brasington case 
or alluded to in the Reytan case, is aca- 
demic. 

More troublesome are those types of 
cases where, in an already ongoing, prop- 
erly filed claim, the claimant reaches 
maximum medical improvement and be- 
comes permanently and totally disabled. 
The usual “shotgun” claim filed while a 
claimant is still temporarily disabled will 
include permanent total disability. Thus, 
the questions is whether filing such “shot- 
gun” claim entitles the claimant’s attorney 
to a fee if it turns out that the claimant is 
permanently and totally disabled and the 
employer/carrier properly accepts it 
within 21 days upon the attainment of 
maximum medical improvement. 

Again, bearing in mind the statutory 
language change, reference is made to the 
old law for guidance. In Miami Aviation 
Corporation v. Little John McAllister, 
IRC 2-2963 (May 7, 1976), the judge of 
industrial claims concluded that there was 
no fee entitlement to the claimant’s attor- 
ney, as the employer/carrier had picked 


up permanency within 21 days of maxi- 
mum medical improvement, in spite of the 
fact that a claim was pending. Likewise, 
in Morrison v. General Forms, Inc., IRC 
2-2038 (June 6, 1972), the Industrial Rela- 
tions Commission denied a fee when the 
carrier accepted the claimant as perma- 
nently and totally disabled well before any 
obligation to do so arose, presumably be- 
fore maximum medical improvement. 

However, a carrier cannot artificially in- 
sulate itself from knowledge of the re- 
quirement to pay a benefit, attainment of 
maximum medical improvement or the ex- 
istence of a permanent impairment, in an 
effort to escape a fee. In Spencer v. East- 
ern Air Lines, Inc., IRC 2-675 (January 
21, 1958), after a claim was filed, the car- 
rier learned the numerical rating at the 
time of the doctor’s deposition and ac- 
cepted the claimant’s disability within 21 
days. The commission, in affirming an or- 
der awarding a fee, stated: 

If the workmen’s compensation law is a self- 
executing law, then it is incumbent upon the 
employer and/or carrier to determine an in- 
jured employee’s degree of permanent partial 
disability and not wait for almost 5 months 
after the claimant has reached maximum medi- 
cal improvement. 

This same concept was later adopted by 
the Supreme Court in Davis v. Green, 240 
So.2d 4 (Fla. 1971). In that case, the 
claimant originally was rated with a 23 
percent disability and the carrier timely 
and properly accepted that category of 
benefits. A claim was then made for per- 
manent total disability and the doctor was 
eventually deposed, giving the claimant 
100 percent disability. After the deposition 
and before the hearing, the employer ac- 
cepted and commenced paying those addi- 


tional benefits. Based on those facts, the 


Florida Supreme Court concluded that 
there was a fee entitlement, stating: 

The Florida Workmen’s Compensation Law 
does not contemplate that an employer may 
insulate itself from knowledge that benefits 
may be due to a claimant and then, when its 
wall of willful ignorance is breached by claim- 
ant’s attorney, commence “voluntary” pay- 
ments and resist payment of attorney’s fees . . . 
an employer who does not exercise his right to 
investigate, and who forces the burden of prov- 
ing liability on the claimant to the extent the 
claimant requires assistance of an attorney for 
depositions or other actions, is not protected 
from payment of attorneys’ fees by ignorance 
resulting from failure to investigate liability. 


Under the former bad faith law, a car- 
rier that improperly determined average 
weekly wage was almost automatically 
held to be in bad faith and as such, or- 
dered to pay a fee. Under the provisions 
of the present law, the employer/carrier 


84 THE FLORIDA BAR JOURNAL/DECEMBER 1989 


will have 21 days from the notice of the 
claim to make the adjustment. This is 
similar to the pre-1979 law, when it was 
held that securing an increased compensa- 
tion rate, which was not voluntarily ac- 
cepted by the employer/carrier within a 
21-day period, entitled the claimant’s at- 
torney to a fee for this benefit. Sue Ann’s 
Caprice Lounge v. Harhalos, 370 So.2d 
989 (Fla. Ist DCA 1989). 

While the new 1989 law retains the 
1979-88 provision regarding a claim for 
medical benefits only F.S. §440.34(a), that 
particular subsection has been held to ap- 
ply only if the claimant is not entitled to 
compensation benefits or if that is not 
part of the pending claim. Public Health 
Trust v. Cooper, 424 So.2d 131 (Fla. Ist 
DCA 1982). On the other hand, a success- 
ful resolution of a dispute over medical 
benefits can also be the subject of a 21-day 
rule fee award, even if a claim for compen- 
sation is also pending. 

In Robinson v. Howard Hall Co., 219 
So.2d 688 (Fla. 1969), the Florida Su- 
preme Court awarded a fee over: such a 
dispute. Originally, the claim was for ex- 
amination by a particular orthopedist, Dr. 
Alexander Carducci. The employer/car- 
rier suggested two other orthopedists, 
neither of which were acceptable to the 
claimant’s attorney. As such, the matter 
proceeded to a hearing and Dr. Carducci 
was authorized by a judge of industrial 
claims. There, the specific fee award was 
predicated on the basis of the existing 
statutory language “unsuccessfully re- 
sisted the claim”; however, it is notable 
that the 21 days lapsed without the car- 
rier’s conceding the treatment by the 
requested physician. As a matter of curios- 
ity, the awarded fee was $75; a definite 
sign of the changed times. 

That brings to mind a situation in 
which the carrier initially controverts a 
case, but within 21 days of the filing of a 
claim, reverses its position and accepts 
compensability. Under the pre-1979 law, 
it was held that such was the carrier’s 
right, and the provision of the statute 
dealing with unsuccessful resistance of 
payment was not intended to apply to the 
21-day period. Defenses asserted at the 
time of pre-trial were held not to consti- 
tute an automatic fee entitlement, as the 
carrier later acted within 21 days of the 
time proper notice of the claim was re- 
ceived. See Sue Ann’s Caprice Lounge v. 
Harhalos, 370 So.2d 989 (Fla. Ist DCA 
1989). 

Under the provisions of the current law, 
if a carrier originally denies that an injury 
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occurred, for which compensation benefits 
are payable and a claim is then filed, the 
carrier arguably still has 21 days in which 
to pay, and, as such, escapes paying a fee. 
Under strict statutory reading, subsection 
(c) only applies if the claimant prevails on 
that issue of compensability. In order to 
prevail, the claimant theoretically must 
succeed in litigation. Thus, absent that 
prerequisite, arguably subsection (b) 
would apply as long as the carrier acts 
within 21 days of the filing of the claim. 

It is notable that the pre-1979 appellate 
decisions interpreted situations involving 
scheduled permanent partial disability 
payments. Under the present law, there 
are two likely alternative situations which 
will give rise to fee litigation. The first 
involves the typical controversy over a 
specific monthly (now biweekly) install- 
ment of wage loss; particularly, whether 
the claimant has performed a “good faith” 
job search, etc. If a carrier refuses to pay 
such wage loss within 21 days of its notice 
of being due, when a proper claim has 
been filed, it is clearly responsible for the 
attorney’s fees. On the other hand, as each 
separate installment of wage loss is techni- 
cally a separate claim, having a fee 
entitlement on one installment does not 
necessarily lock the carrier into a fee enti- 
tlement on all subsequent wage loss, 
assuming it timely pays same within the 
21-day period. 

Second, if the carrier denies the claim- 
ant has an impairment rating such that 
wage loss would be due (e.g., taking the 
position that the claimant has a zero im- 
pairment) and loses on that proposition, 
the carrier then arguably is responsible for 
a fee on all reasonably predictable wage 
loss benefits. Polote Corp. v. Meredith, 
482 So.2d 515 (Fla. Ist DCA 1986). 
Samurai of the Falls, Inc. v. Sui, 509 
So.2d 359 (Fla. Ist DCA 1987). Such is 
also the carrier’s responsibility in the event 
it does not prevail in litigation involving a 
denial of an injury for which compensa- 
tion benefits are payable, e.g., on the issue 
of compensability. 

Regarding the first type of controversy, 
the issue becomes the date when the 21- 
day rule begins to run. The statute pres- 
ently refers specifically to 21 days from the 
time a claim is filed with the division. A 
carrier has, pursuant to F.S. §440.20(4), 
up to 14 days from the date of its knowl- 
edge to timely pay. A question arises as 
to whether the 21-day rule begins to run 
from the last date such compensation was 
timely due, thus giving the carrier a total 
of 35 days to pay without incurring a fee, 


A successful 
resolution of a 
dispute over 
medical benefits 
can also be the 
subject of a 21-day 
rule fee award 


or 21 days from the date of knowledge. 
The statutory language is sufficiently am- 
biguous that either interpretation is 
permissible; however, a more appropriate 
reading of subsection (b), the new 21-day 
rule, requires payment within 21 days 
from actual knowledge of the compensa- 
ble wage loss in order to avoid imposition 
of a fee. 

The current amendment to F.S. §440.34 
clearly applies to all accidents occurring 
subsequent to its inception date, October 
1, 1989. However, there is the distinct like- 
lihood that it may also apply to some 
accidents occurring prior to its effective 
date if the rationale used by the Fourth 
District Court of Appeal in Yemmerle v. 
Bramalea, Inc., __—_ So.2d —___, 14 FLW 
1547 (Fla. 4th DCA 1989), is followed by 
the First District Court. There, the issue 
involved an attorney’s fee entitlement 
flowing from an unreasonable rejection of 
an offer of settlement made pursuant to 
F.S. §45.061. The appellant suggested that 
this statute was substantive in nature and, 
therefore, could not be applied retrospec- 
tively. 

The court, on the other hand, viewed it 
from a totally distinct approach. First, it 
agreed that the statute was substantive in 
nature and could not be applied retroac- 
tively. The question was, however: What 
event triggered the remedy provided by 
the statute? The court went on to conclude 
that the triggering event was not the ac- 
crual of the cause of action or the com- 
mencement of litigation; rather it was the 
making of the offer of settlement. As that 
event occurred after the effective date of 


the particular statute, the court concluded 
that the statute controlled that case. 

Using that exact rationale, and assum- 
ing that on an existing case a claim is filed 
subsequent to the effective date of this 
new provision and the 21-day period runs 
without the carrier’s taking appropriate 
action, arguably a fee entitlement exists. 
Note, however, that the Industrial Rela- 
tions Commission previously held that the 
1978 changes to the attorney’s fee law 
were substantive in nature, and, as such, 
applied only prospectively. Florida Inter- 
national University v. Phillips, (RC 2-3902 
(1979). The Hammerle v. Bramalea phi- 
losophy is applicable, but not significant 
enough to justify extensive litigation, as, 
under the former bad faith law, a carrier 
that failed to pay within 21 days almost 
certainly would have been held to be in 
bad faith, and, as such, ordered to pay a 
fee. 

This new statutory provision also will 
have an effect upon the preparation of 
cases prior to trial. As the carrier’s bad 
faith would no longer be in issue, the car- 
rier’s work product, adjuster’s thought 
processes included in the day-to-day 
notes, and other similar matters will no 
longer be in issue, and, as such, will not 
be discoverable. As a consequence, an 
overlooked discovery opinion involving 
these materials, Agri Business, Inc. v. 
Bridges, 397 So.2d 394 (Fla. Ist DCA, 
1981), very likely will again be followed, 
and the continuous depositions of adjust- 
ers will eventually taper off. However, liti- 
gation under the new 21-day rule probably 
will be just as prevalent over the issue of 
notice and the extent of benefits obtained 
as existed under the old 21-day law. 

Under the pre-1979 law, an attorney 
was not entitled to a fee for the time spent 
in proving the 21-day rule fee entitlement. 
The rationale was that the fee was not a 
benefit to the client, as the client would 
not have been responsible for its payment 
uader any set of circumstances. However, 
since the claimant is primarily responsible 
for payment of a fee under the present 
21-day rule, which was also the case with 
post-1979 law, then obtaining a fee by or- 
der from the carrier is a benefit to the 
claimant; therefore, the time spent in do- 
ing so is chargeable to the carrier. Critten- 
den Orange Blossom Fruit v. Stone, 492 
So.2d 1106 (Fla. Ist DCA 1986). 


Conclusion 

As a last comment, the most recent case 
involving the old 21-day rule came from 
the First District Court of Appeal in 1987, 
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Barr v. Pantry Pride, 518 So.2d 1309 (Fla. 
Ist DCA 1987). This particular opinion 
reflects the confusion the court had, and 
will probably continue to have, in the in- 
itial stages of the new law litigation, as it 
interprets side-by-side the bad faith law, 
together with the old and new 21-day 
rule.0 
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BEING STERPED od BY & REINDEER Is 
CONERED WORIKMAN'S ComP. 


11 12 


13 14 


16 17 


15 


19 20 


61 62 63 64 


60 
65 66 
70 
ACROSS 
1 ------ v. Wainwright 


5 amendment guaranteeing 
assistance of counsel 
9 law degree 

11 -- for grabs 

12 cry; weep 

14 medical diagnostic tool 

16 “How sweet it —” 

17 exclusionary ---- 

18 strong as an -- 

19 toss slowly 

21 search high and --- 

23 Old Testament (abbrev.) 

25 you and me 

26 sort; type 

29 pine resin 

32 Ivy League school 

33 “Sweetheart of Sigma --” 

35 Judge Learned ---- 

37 Hinckley’s defense 

39 and battery 

42 French article 

44 ---- bargain 

46 veto; deny (slang) 

48 total 

50 vaporize liquid by applying 
heat 

51 “---- in the name of love” 

52 truth -- dare 

54 TV atty portrayed by Andy 
Griffith 


67 


71 


72 


55 apprehend a criminal 

57 3.14159 

58 one of twelve 

60 conditional release of 
criminal 

63 oolong, e.g. 

65 floral wreath 

66 --- pros 

67 T-shirt size 

68 Great Britian (abbrev.) 

70 -- and behold 

71 defense; excuse 

72 mutilate; cripple 


DOWN 
1 verdict if defendant 
convicted 
2 ---- facto 
3 school in Columbus, OH 
4 ---- contendere 
6 movie rating 
7 abbrev. for transitive or 
trust 
8 Holbrook or Linden 
10 O.B. or G.P., e.g. 
13 wager 
15 --ho ho and a bottle of rum 
18 a bone 
20 criminal recently executed 
in FL 
22 ----- and trusts 
24 prostitute’s customer 


27 -- Monde (French 
newspaper) 

28 storage container 

30 jib, e.g. 

31 common element of many 
crimes 

34 --- and rum 

36 Greek letter 

38 what prostitute might do 
on street corner 

39 crime involving fire 

40 used as a clarifier or 
purifier 

41 record (abbrev.) 

43 toxicologist, pathologist, 
e.g. 

44 aftermost deck of ship 

45 BPOE member 

47 maiden in Greek mythology 

49 TV atty Perry -—-- 

50 Bachelor of Laws (abbrev.) 

51 French coin 

53 sex crime 

56 8th amendment prohibits 
its excessiveness 

58 military atty’s office 

59 Baltic seaport in Latvia 

61 Mauna 

62 addition to house 

64 Whitney or Wallach 

65 Chinese Premier -- Peng 


69 twice (prefix) 
Answers on page 90. 
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n cases of litigation, the government 

enjoys a number of immunities and 

privileges that other parties do not 

enjoy. The idea that the government 
should have any advantage is rooted in the 
medieval feudal system and the now dis- 
credited notion that the king could do no 
wrong.! More recently, government ad- 
vantage is justified as necessary to protect 
the state from burdensome interference 
with the performance of its governmental 
functions in furtherance of the common 
good.? One such government advantage is 
the “home venue privilege.” 

As a general rule under the common 
law of Florida, all governmental entities, 
whether state, county, or municipality, en- 
joy the privilege of venue in the county of 
their official residence or home.? The 
home county of municipalities and coun- 
ties is obviously the one in which they are 
located, and Leon County, the location 
of the state’s capital, Tallahassee, is the 
county of official residence for many, if 
not most, state agencies. The Florida Su- 
preme Court has recognized that the 
purpose of the government’s common law 
venue privilege is to allow “for uniform 
interpretation by one court, thus promot- 
ing efficient and uniform rulings, and 
minimizing expenditure of effort and pub- 
lic funds.™ 

It might be noted that once the govern- 
ment exercises its home venue privilege, 
the action may not be transferred to a 
county other than the one of the govern- 
ment’s official residence for the conven- 
ience of the parties or witnesses or in the 
interest of justice as is generally permitted 
by F.S. §47.122 (1987).5 The government’s 
home venue privilege is, however, not ab- 
solute, and is subject to both waiver and 
exception. 

Since questions involving the govern- 
ment’s home venue privilege are consid- 
ered to be questions of venue, not subject 
matter jurisdiction,® the privilege may be 
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waived under the Florida Rules of Civil 
Procedure.’ Additionally, a legislative 
body might waive the venue privilege by 
law, as the Florida Legislature has done 
in the case of contract suits against the 
Department of Transportation. Pursuant 
to F.S. §337.19(3) (1987), a plaintiff may 
bring a contract action against the Depart- 
ment of Transportation in either Leon 
County or in the county where the cause 
of action accrued.® 

There are three exceptions to the state’s 
common law venue privilege. The first ex- 
ception to the privilege is known as the 
“sword wielder doctrine.” This doctrine 
applies “where direct judicial protection is 
sought from an unlawful invasion of a 
censtitutional right of the plaintiff, di- 
rectly threatened in the county where the 
suit is instituted.“ When an action is in 
the nature of a shield against the unconsti- 
tutional actions of the state, venue will lie 
in the county where the unconstitutional 
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actions are alleged to have occurred.!° 

The second exception, F.S. §768.28(1) 
(1987), pertains in tort cases against the 
state and was enacted in 1981 by the Flor- 
ida Legislature.'! This exception permits 
plaintiffs to bring actions against the state 
in a county other than the state’s home 
county, provided the property in litigation 
is located in the nonhome county. The 
statute also permits plaintiffs to bring ac- 
tions against the state outside its home 
county and where the cause of action ac- 
crued if the affected state entity maintains 
a business office in the nonhome county. 

The third exception to the venue privi- 
lege comes about in cases in which a 
government entity is sued as a joint tort- 
feasor. The Florida Supreme Court has 
determined that where the government is 
alleged to be a joint tortfeasor, trial courts 
have discretion to dispense with the privi- 
lege upon considerations of justice, 
fairness, and convenience under the cir- 
cumstances of the case.!2 For example, 
when the home venue privilege’s purpose 
of minimizing public expenditures is not 
served, and ordering severance of a law- 
suit would result in increased use of public 
resources, the trial court may dispense 
with the privilege.'3 Similarly, in City of 
Panama City v. Florida Department of 
Transportation, 447 So.2d 646 (Fila. Ist 
DCA 1985), the court found that the cir- 
cumstances of the case (i.e., the relative 
proximity of Leon and Bay Counties and 
the significant length of time the case had 
been in progress in Leon County) justified 
dispensing with Panama City’s home 
venue privilege. 

Even though the home venue privilege 
is not absolute in joint tortfeasor cases, it 
must nonetheless be given substantial con- 
sideration along with the other interests. !¢ 
At a minimum, some showing must be 
made that reasons for dispensing with the 
privilege are present. For example, Flor- 
ida’s Fourth District Court of Appeal held 


that Palm Beach County’s home venue 
privilege should have been recognized 
when no showing was made that dis- 
pensing with the privilege was warranted 
by interests in justice, fairness, or conven- 
ience under the circumstances. !5 

Thus, although the absolute character 
of the home venue privilege has been 
chipped away at somewhat over the years 
by waiver and exception, it remains a 
privilege of interest and concern to litiga- 
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ENVIRONMENTAL & LAND USE LAW 


Intervenor’s Rights in Ch. 380 
Proceedings Before the Florida Land 
and Water Adjudicatory Commission 


t is a well established principle that 

only the owner, developer, appropri- 

ate regional planning agency, or state 

Department of Community Affairs 
may appeal a local government develop- 
ment order for development within any 
area of critical state concern or for a de- 
velopment of regional impact to the 
Florida Land and Water Adjudicatory 
Commission.! However, other affected 
third parties, such as adjacent property 
owners, environmental groups, or home- 
owners’ groups, may intervene in such 
appeal proceedings.2 What has not been 
clear, however, is what rights do such 
third-party intervenors have to raise new 
issues Or continue such proceedings when 
the parties with standing to appeal have 
resolved their differences and the adminis- 
trative appeal giving rise to the commis- 
sion’s jurisdiction has been dismissed. 
Several administrative decisions have now 
shed light on that subject, but unresolved 
issues, still remain. 

The commission is a state administra- 
tive agency created by F.S. Ch. 380.3 With 
regard to area of critical state concern or 
DRI orders, it has the “quasi-judicial” 
power to decide appeals from local gov- 
ernment development orders if one of the 
four statutorily-designated parties with 
standing appeals to the commission.‘ Flor- 
ida’s courts have strictly enforced this 
limited standing provision and have con- 
sistently held that other persons have no 
standing to appeal such orders to the 
commission. 

[L]imited standing under section 380.07(2) 
avoids administrative and judicial delay in re- 
solving landowners’ development rights, and 
also represents a factor in the legislative balance 
between public and private rights. This is a le- 
gitimate governmental objective. To allow 
various other parties to appeal a development 
order could delay one’s rights to proceed with 


a development project approved by local 
authorities and reviewed by regional officials.° 


This “limited standing” rule, moreover, 
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was reaffirmed in the 1985 Florida Legis- 
lature’s passage of that year’s growth 
management legislative package.® 

Against this historical backdrop, the 
commission has attempted to define the 
legal status of third-party intervenors in 
these proceedings and their right to raise 
new issues not raised by one of the parties 
with standing by adopting Florida Admin- 
istrative Code Rules 42-2.006(1)-(3) and 
42-2.008(4).7 Rules 42-2.006(1)-(3) 
provides: 
(1) Upon motion and good cause show, the 
Commission or hearing officer may permit ma- 
terially affected parties to intervene in the 
‘appeal, and may permit intervention by others 
as provided by Section 403.412(5), Florida 
Statutes. Motions to intervene must be filed at 
least 5 days prior to the Section 120.57(1) final 
hearing. Intervenors may support or oppose 
any of the original parties, but shall declare 
their position when obtaining leave to intervene 
and shall allege sufficient facts in support 
thereof in the petition to intervene. 
(2) Motions to intervene filed with the Com- 


mission within 30 days of the filing of a notice 
of appeal may request the Commission to con- 
sider issues raised in the record below but not 
raised by the parties to the appeal. 

(3) In all instances, intervenors shall recognize 
the propriety of the original proceeding, unless 
the Commission specifically allows intervention 
as a full party with the right to question any 
phase of the proceeding. 


Florida Administrative Code Rule 
42.2.008(4) provides: 
Within 60 days of receipt of a notice of appeal, 
the Commission shall meet to review the issues 
raised by the parties. If the Commission deter- 
mines that an issue of statewide or regional 
importance was not raised by the parties but is 
necessary to its disposition of the appeal, the 
Commission shall specify said issue and shall 
specify whether the issue shall be the subject of 
review based on the record made below, addi- 
tional evidence or a combination thereof. New 
issues shall not be raised by the parties or other 
persons after this Commission meeting. At this 
meeting, the Commission may also dispose of 
procedural motions, including motions to inter- 
vene, which have been filed within 30 days of 
the filing of the notice of appeal. 


As Rule 42-2.006(2) plainly states, inter- 

venors are only authorized to “request the 
commission to consider issues raised in 
the record below but not raised by the 
parties to the appeal.” As one hearing offi- 
cer has stated: 
The rule grants intervenors, including those on 
whom Section 403.412(5), Florida Statutes 
(1985), confers “standing to intervene as a 
property,” leave to suggest to [the commission] 
what issues ought to be addressed when [it] 
decides for or against upholding a development 
order and what conditions and restrictions, if 
any, to attach. The rule simply enables a party 
to the proceeding to offer suggestions in this 
regard, but does not require [the commission] 
to adopt as issues any or all of the matters the 
intervenor{s] request [it] to consider.® 

A request to add new issues, moreover, 
must be both timely and must be made to 
the commission. In In Re: Resolution of 
Hamilton County, Florida, a motion to 
intervene and request to add new issues 
was not filed until after the commission 
had sent the main appeal to the Division 
of Administrative Hearings. Relying upon 
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the language found in Rules 42-2.006(2) 
and 42.2.008(4), the hearing officer con- 
cluded that a request to add new issues to 
the proceeding must be presented to the 
commission within the time constraints of 
Rule 42-2.006(2) and that the intervenor’s 
request to add new issues was therefore 
untimely.? 

This rationale applies equally to a re- 
quest by an intervenor to be accorded “full 
party” status pursuant to Rule 42- 
2.006(3).'° A careful reading of these rules 
dictates such a result. On the one hand, 
Rule 42-2.006(1) expressly authorizes both 
the commission and the hearing officer to 
grant petitions to intervene in a Ch. 380 
proceeding. On the other hand, Rules 42- 
2.006(2) and (3) and 42-2.008(4) mention 
only the commission when discussing the 
procedure for requesting that new issues 
be added or that “full party” status be 
granted. This express omission leads to 
the conclusion that the commission in- 
tended to reserve unto itself the discretion- 
ary authority to add new issues or grant 
“full party” status. . 

A much more difficult issue presents it- 
self when the parties with standing to a 
Ch. 380 proceeding have resolved their 
differences and the administrative appeal 
giving rise to the commission’s jurisdiction 
has been dismissed, for there are conflict- 
ing decisions on the issue. In one case, an 
administrative hearing officer refused to 
dismiss the Ch. 380 proceeding, while in 
another case a second hearing officer 
found that DCA’s voluntary dismissal ter- 
minated his and the commission’s jurisdic- 
tion over the matter. 

In the former case, In Re: A Develop- 
ment Order Issued by the City of Jackson- 
ville Planning Department, DCA had 
appealed a DRI order. In that case, the 
commission authorized two intervenors to 
participate as full parties and to question 


all phases of the proceeding and four in- 
tervenors to participate subject to the 
original issues raised by DCA, and the 
matter was sent to DOAH for hearing. 
Thereafter, DCA, the local government, 
and the developer executed a settlement, 
and DCA filed a notice of voluntary dis- 
missal. In its motion to dismiss, the 
developer contended that, by DCA’s aban- 
doning its petition, the matter was 
brought to a close and the case should be 
dismissed for lack of jurisdiction. In deny- 
ing the developer’s motion to dismiss, the 
hearing officer held that, because two in- 
tervenors had timely requested to inter- 
vene within the first 30 days after the main 
appeal was taken, as required by Rule 42- 
2.006, and had been designated by the 
commission as “full parties” with the right 
to question all aspects of the proceeding, 
the developer could not settle the case 
without participation of “all parties whose 
rights were not subordinate to those of the 
main parties” and thus deprive the com- 
mission of jurisdiction.!! 

In the latter case, Department of Com- 
munity Affairs, et al. v. Key Largo Lodge, 
Inc. and Monroe County, DCA had ap- 
pealed an area of critical state concern 
order issued by Monroe County. There, 
however, the intervenors had requested, 
but been denied, “full party” status be- 
cause the commission had forwarded the 
case over to DOAH without expressly 
granting them that status and the hearing 
officer ruled that it was not within his 
power to do so. Once again, the developer 
and DCA entered into a settlement agree- 
ment, and DCA voluntarily dismissed its 
appeal. In response to the developer’s mo- 
tion to dismiss for lack of jurisdiction, the 
hearing officer ruled: 

The more precise question raised is whether an 
intervenor who had no right to initiate a pro- 
ceeding, but who timely intervened [under the 
commission rules] once an appeal of a develop- 
ment order was filed, is placed on equal footing 
with all parties in the case, with the right to 
participate in any settlement between the par- 
ties. To answer this question in the affirmative, 
it is necessary for the intervenor to have the 


right to continue the appeal irrespective of the 
actions of the other parties. While Humana, 


LawCross on page 86. 
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[Hi of Florida, Inc. v. The Department 
of Health and Rehabilitative Services, 500 
So.2d 186 (Fla. Ist DCA 1986), rev. den., 506 
So.2d 1041 (Fla. 1987)], Orange County [Or- 
ange County v. Debra, Inc., 451 So.2d 868 (Fla. 
Ist DCA 1983)], and Alice P. [State, Depart- 
ment of Health & Rehabilitative Services v. 


| Alice P., 367 So.2d 1045 (Fla. Ist DCA 1979)] 


are not directly on point, they do stand for the 
proposition that to continue an appeal after the 
other parties settle, an intervenor must have 
had standing to initiate the action. Since inter- 
venors herein had no right to initiate this 
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proceeding, it necessarily follows that they lack 
standing to continue the same. This being so, 
it is concluded that intervenors’ consent to the 
[settlement] agreement is not necessary, and by 
the original parties settling their dispute and 
filing a voluntary dismissal, agency jurisdiction 
is terminated. To hold otherwise would, in ef- 
fect, be giving intervenors the status of a party 
having standing to initiate an appeal under sec- 
tion 380.07, a statutory interpretation not 
favored by the courts.!2 


Obviously, the two cases are factually 
distinguishable. In the former case, two 
of the intervenors had been accorded “full 
party” status by the commission within 
the meaning of Rule 42-2.006(3) prior to 
the case’s being sent to DOAH. Thus, they 
differed from the intervenors in the latter 
case, who took the case as they found it 
in accordance with Rule 221-6.010.'3 In 
light of the rationale enunciated by the 
second hearing officer in granting the de- 
veloper’s motion to dismiss, however, that 
factual difference appears to be a distinc- 
tion without meaning, for clearly the 
intervenors in the former case would still 
have had no right to initiate the proceed- 
ing and thus would seem to lack standing 
to continue it. 

Regardless of the seeming discrepancies 
between these two administrative orders, 
the procedural and substantive rights of 
intervenors in Ch. 380 proceedings have 
been clarified to a certain extent. First, in 
order to raise new issues or become a “full 
party,” an intervenor must file its motion 
or petition to intervene and request to add 
new issues and to be accorded full party 
status within 30 days of the filing of the 
notice of appeal by whichever statutorily 
designated party (i.e., DCA, the applicable 
regional planning council, or the owner 
or developer) appeals the local govern- 
ment’s development order to the commis- 
sion. Merely filing such a petition, 
however, does not ensure that new issues 
will be added or that “full party” status 
will be accorded. The intervenor must of- 
fer persuasive argument that the new 
issues are of statewide or regional impor- 
tance.'4 Moreover, they should demon- 
strate “good cause” as to why they, as 
opposed to other intervenors, should be 
accorded “full party” status. 

Finally, the intervenor must ensure that 
the commission rules upon its motion or 
petition pursuant to F.S. §120.157(1). If 
the case is forwarded to DOAH without 
the commission’s having expressly ruled 
upon the request to add new issues or to 
accord “full party” status, those requests 
will be deemed waived by the hearing offi- 
cer and the intervenor will simply have to 
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take the case as it finds it. 

If no new parties are accorded “full 
party” status by the commission, then 
clearly the Ch. 380 proceeding, whether it 
be an appeal of a DRI order or an area 
of critical state concern order, may be dis- 
missed by the statutorily-designated par- 
ties with standing without the concurrence 
of any intervening parties to the dis- 
missal.!5 On the other hand, if an interve- 
nor has been accorded “full party” status, 
then it may well be that the intervenor’s 
concurrence in the dismissal must be ob- 
tained, at least under the rationale enunci- 
ated in In Re: A Development Order 
Issued by the City of Jacksonville Plan- 
ning Department.'6 

The City of Jacksonville decision may 
be an anomaly. In fact, it was never ex- 
pressly adopted by the commission, which 
later dismissed that proceeding on other 
grounds.!'7 Nevertheless, its rational does 
stand in stark contrast to Department of 
Community Affairs, et al. v. Key Largo 
Lodge, Inc. and Monroe County, which 
implicitly, if not explicitly, conflicts with 
it. All parties with appeal rights in Ch. 380 
proceedings and potential intervenors, 
therefore, should take note of these two 
conflicting decisions and tailor their strate- 
gies accordingly. 


William L. Hyde is a shareholder in the 
Tallahassee law firm of Roberts, 
Baggett, LaFace & Richard, P.A. 
where he practices environmental and 
land use law. He obtained his B.A. 
from Brown University in 1974 and his 
J.D. from the University of Miami 
School of Law in 1978, and is currently 
the chairman-elect of the Administra- 
tive Law Section of The Florida Bar. 
This column is submitted on behalf 
of the Environmental and Land Use 
Law Section, Terry E. Lewis, chair- 
man, and Irene K. Quincey, editor. 


' See, e.g., Friends of the Everglades, Inc. 
v. Monroe County, 456 So.2d 904, 908 (Fla. Ist 
D.C.A. 1984), pet. for rev. den. sub. nom., Up- 
per Keys Citizens Ass’n v. Board of County 
Commissioners of Monroe County, 462 So.2d 
1108 (Fla. 1985); Londono v. City of Alachua, 
438 So.2d 91, 92-93 (Fla. ist D.C.A. 1983); and 
Caloosa Property Owners Association v. Palm 
Beach County, 429 So.2d 1260, 1263-1264 (Fla. 
Ist D.C.A. 1983). 

2 Friends of the Everglades, Inc., 456 So.2d 
at 910. 

3 Fra. Stat. §380.07(1)(1987); Graham v. 
Estuary Properties, Inc., 399 So.2d 1374, 1380 
(Fla. 1981). 

4 Transgulf Pipeline Co. v. Board of County 
Commissioners of Gadsden County, 438 So.2d 
876, 880 (Fla. Ist D.C.A. 1983). 

5Caloosa Property Owners Association, 
429 So.2d at 1266. 

6 See Pelham, Hyde & Banks, Managing 
Florida’s Growth: Toward an Integrated State, 
Regional and Local Comprehensive Planning 
Process, 13 F.S.U. L.Rev. 515, 579 (Fall 1985). 

7 The validity of these rules has been upheld 
in a section 120.56 rule challenge proceeding. 
Fairfield Communities, Inc. v. Florida Land 
and Water Adjudicatory Commission, 9 
F.A.L.R. 823 (Fla. January 22, 1987), affd., 
522 So.2d 1012 (Fla. Ist D.C.A. 1988). 

8 Id. 9 F.A.L.R. at 829-830. 

9In re: Resolution of Hamiiton County, 
Florida, Case No. 88-0771 (Fla. D.O.A.H. May 
10, 1988) (Order at 3-4). 
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Case No. 88-2638 (Fla. D.O.A.H. August 6, 
1988). 

''In re: A Development Order Issued by the 
City of Jacksonville Planning Department, 
Case No. 86-4127 (Fla. D.O.A.H. March 17, 
1987) (Order at 11). 

2 Department of Community Affairs, et al. 
v. Key Largo, Inc. and Monroe County, Case 
No. 88-2638 (Fla. D.O.A.H. October 21, 1988) 
(Order at 7-8). 

'3 Rule 221-6.010 provides that once a matter 
is forwarded to D.O.A.H. for the purpose of 
conducting a hearing, the procedural rules of 
D.O.A.H., and not those of the agency, apply 
to all subsequent phases of the proceeding. 

'4 Department of Community Affairs, et al. 
v. Key Largo Lodge, Inc. and Monroe County, 
Case No. 88-2638 (Fla. D.O.A.H. August 6, 
1988) (Order at 6). 

1S Id. 

'6 What effect the commission’s decision to 
add a new issue or issues, in and of itself, has 
on its jurisdiction, when the administrative ap- 
peal giving rise to the commission’s jurisdiction 
has been dismissed, remains unresolved. Pre- 
sumably, the rationale set forth in Department 
of Community Affairs, et al. v. Key Largo 
Lodge, Inc. and Monroe County applies with 
equal force; however, there has not yet been 
any definitive ruling on the issue. 

'7 The commission entered a final order dis- 
missing the appeal as moot because of the 
developer’s abandonment of its amended devel- 
opment order. In re: A Development Order 
Issued by the City of Jacksonville Planning De- 
partment, Case No. 86-4127 (Florida Land and 
Water Adjudicatory Commission, September 
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ituations often arise in the do- 

mestic arena which cause the 

attorney to seek extraordinary 

remedies. While our laws afford 
us the opportunity to pursue these reme- 
dies in an attempt to provide security and 
protection for our clients, sometimes our 
courts are reluctant to grant relief. Two 
writs are available to the domestic client, 
the writ of habeas corpus and the writ of 
ne exeat. The writ of habeas corpus is a 
mechanism utilized in obtaining the re- 
lease of a person who is unlawfully with- 
held.! 

This relief is commonly sought within 
custody,” delinquency,? or dependency 
cases.‘ Creatively, this writ may be used 
to challenge a contempt order, as a matter 
of law.5 The writ of ne exeat in a domestic 
action prevents a party from avoiding a 
court order by prohibiting the party from 
concealing, conveying, or removing prop- 
erty from the state. The writ also prevents 
the parties from leaving the state them- 
selves.® 

The writ of ne exeat has been adopted 
by F.S. 61.11 (1987) and can be utilized 
after a court order is issued which requires 
a financial support obligation. Pursuant 
to statute there are several requirements 
that must be fulfilled prior to the court’s 
issuance of this writ: 

1. A verified petition or affidavit sup- 
porting the petition must be filed.” 

2. The petition must specify certain 
factual allegations: 

(a) A definite amount of financial 
support is due pursuant to an order.’ 

(b) That the spouse is subject to a 
support order and is threatening to re- 
move his or her person or property from 
the jurisdiction for the sole purpose of 
avoiding the support obligation.? 

(c) That there are no other remedies 
at law that can provide the relief that is 
currently being requested.!® 

The action for the writ is an ex parte 
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FAMILY LAW 


Extraordinary Writs: 
Habeas Corpus and Ne Exeat 


The availability of 
these writs is 
dependent on the 
court’s perception 
of the liberty 
interests involved 


by Wendy N. Glantz 


proceeding and notice is dispensed with 
by the court.!! However, the mere asser- 
tion that the party intends to leave the 
jurisdiction is insufficient to obtain the 
writ.!2 It is necessary to show that the per- 
son is purposely leaving the jurisdiction 
to avoid complying with a support or- 
der.!3 

The party requesting issuance of the 
writ must post an adequate bond ap- 
proved by the court before the clerk will 
issue the writ.!* This bond is necessary to 
secure legal fees and costs to the other 
party if the writ is not properly issued and 
proceedings take place to dissolve it.!5 If 
one fails to post a bond, the respondent 
may oppose the writ through a habeas 
corpus proceeding and present evidence 
that the writ was improperly issued. The 
opposing party can request the court to 
quash the writ of ne exeat and if in cus- 
tody be released.!© Once the writ is issued 
and served, the respondent must also post 


bond as designated in the writ pursuant 
to the statute. !7 

The bond ensures the party’s financial 
obligation pursuant to the court’s order.!8 
While the court provides that the bond is 
sufficient to secure the obligation arising 
from the order, it sets an amount that the 
respondent is able to post.!9 

If the respondent refuses or fails to pro- 
cure the bond, the respondent may be 
taken into custody and incarcerated until 
a bond is procured or further order of the 
court.2° Once incarcerated, the respondent 
is entitled to a hearing within 24 hours. 

The party served with the writ also has 
opportunity to file a motion to quash or 
dissolve the writ or request reduction of 
the bond if excessive. If the court issuing 
the writ lacks jurisdiction or service was 
not properly perfected, the writ will be 
dissolved.2! Furthermore, if evidence is 
presented that the respondent has no in- 
tention of leaving the jurisdiction, there- 
fore, challenging the merits of the writ, the 
court will dissolve the writ. 

However, if a party moves to dissolve 
the writ due to any technical defects, the 
party who filed the writ can cure the de- 
fects at a later hearing or by filing verified 
motions. In Maudsley v. Navarro, 510 
So.2d 1079 (Fla. 4th DCA 1987), the peti- 
tioner contested a writ of ne exeat based 
upon several defects: A verified petition 
was not filed, the writ failed to set forth 
definite terms, to specify the length of in- 
carceration or to provide for a hearing 
within 24 hours. The appellate court deter- 
mined after reviewing the record that since 
the wife filed a renewed sworn motion for 
emergency relief she had cured the defects 
raised by the petitioner.”2 

Although the trial courts have the dis- 
cretion to use the writ of ne exeat, our 
appellate courts have suggested that it 
should be used only when less drastic 
remedies are insufficient. Schrob v. 
Schrob, —_— So.2d —__, 14 FLW 1856 


a 


(Fla. 2d DCA 1989). In Schrob, the trial 
court issued a writ of ne exeat since the 
husband voiced some reluctance regarding 
his legal obligations toward his wife, even 
though he appeared at all prior court 
hearings. The appellate court entertained 
this matter. Even though the issue was 
moot, the court stated: “We take this op- 
portunity to emphasize the caution which 
the trial courts should employ in choosing 
this remedy... .”2 

The court deplored the severity of this 
remedy, which could cause an innocent 
party to spend days in jail due to the re- 
spondent’s over-exuberant exercise of the 
first amendment’s right to freedom.”4 

While the Second District Court of Ap- 
peal strictly scrutinizes the use of writ of 
ne exeat, the court has approved its use 
in Kaply v. Kaply, 427 So.2d 368 (Fla. 2d 
DCA 1983). The Kaply opinion, however, 
provides us with insufficient information 
to formulate an opinion regarding what 
standards the court will utilize in granting 
an issuance of the writ. 

A writ of ne exeat is terminated when 
it appears that the obligation as stated in 
the court order is satisfied by the party. If 
the writ is issued for the purpose of com- 
pliance with a temporary award, the writ 
terminates at the time of final hearing.” 
If the subject matter of the writ is to se- 
cure the presence of a party within the 
state, when that party is presented at the 
time of hearing, the writ should be dis- 
solved, and the surety should be dis- 
charged, if applicable.?6 

However, if the court determines that 
under those particular circumstances a 
writ of ne exeat is still necessary to ensure 
compliance with the court’s further orders, 
the court can reissue another writ. 

Our appellate courts have creatively ap- 
plied F.S. 61.11 to substantiate the prem- 
ise of placing a lien to secure a financial 
obligation of one party. In Kennedy v. 
Kennedy, 464 So.2d 1289 (Fla. Ist DCA 
1985) the appellate court affirmed the trial 
court’s authority in placing a lien against 
a former husband’s property to secure 
payment of alimony. The court held that 
in light of the evidence which indicated the 
husband’s intent to be uncooperative and 
evasive of alimony, the trial court had the 
authority to impose the lien pursuant to 
F.S. 61.11. 

The recent appellate cases appear to be 
setting forth no other standards beyond 
those indicated in the Florida Statutes. 
However, each application for a writ of 
ne exeat will be based upon specific facts 
and circumstances of each particular case. 


A habeas corpus 
petition should 
not convert 
a proceeding 
into a 
custody battle 


The mere recalcitrant behavior of one 
party is insufficient to obtain the writ. 

The writ of habeas corpus also applies 
to our family law cases. This common law 
writ affords relief through the constitu- 
tion, statute, and court rules. F.S. 79.01 
applies to any person unlawfully detained 
in custody. The writ applies to civil and 
criminal offenses, and in cases involving a 
minor, it is necessary that the person ap- 
plying for the writ prove to the court a 
legal right to that child.27 

Habeas corpus can be utilized in cus- 
tody, dependency, delinquency, and con- 
tempt proceedings. A person filing a 
petition may file in circuit court, although 
the statute permits application to the Su- 
preme Court or any justice.7* In custody 
cases, after the writ is issued, it is served 
upon the party or persons who has the 
child and commands that party to bring 
the child to court. The court will then con- 
duct an evidentiary hearing concerning the 
legal entitlement of custody of that child. 
This action is commonly implemented 
when one party wrongfully withholds cus- 
tody of a child in direct violation of a 
court order. For example, when there is 
an injunction against removing a child 
from jurisdiction of the court and the 
child has been removed, a party can apply 
for a writ to have the child returned to the 
jurisdiction. 

More frequently, a habeas corpus pro- 
ceeding is brought through the Uniform 
Child Custody Jurisdiction Act in situ- 
ations in which the noncustodial party has 
fled the jurisdiction. Florida courts are 
mandated to recognize and enforce an 
out-of-state custody decree.29 However, a 
habeas corpus petition should not convert 
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a proceeding into a custody battle.>! 
In Trujillo v. Trujillo, 378 So.2d 812 
(Fla. 3d DCA 1980), the trial court, pursu- 
ant to the Uniform Child Custody Juris- 
diction Act, went beyond its jurisdictional 
limits and modified the custody provision 
of a foreign decree at the hearing based 
upon the writ of habeas corpus. The ap- 
pellate court in Trujillo, stated that the 
courts are to enforce foreign custody de- 
crees and are to confer further jurisdiction 
only if the child is considered abandoned 
or if an emergency need exists to protect 
the child from mistreatment, abuse or ne- 
glect.32 Additionally, in Brown v. Tan, 395 
So.2d 1249 (Fla. 3d DCA 1981), the court 
adhered to the position that a writ of ha- 
beas corpus is issued in order to restore 
status quo, not to challenge the custody 
of the parties. In Brown, the trial court 
refused to entertain the issue concerning 
the change of custody pursuant to the for- 
eign decree since the Florida courts did 
not have jurisdiction pursuant to the act. 

Our courts will go to the extent of en- 
forcing a decree from another country, 
even though that court has neither 
adopted the Uniform Child Custody Act 
nor has it adopted a similar statute con- 
cerning jurisdiction. 

In Herrero v. Matas, 447 So.2d 335 
(Fla. 3d DCA 1984), the appellate court 
reversed the trial court’s denial of the cus- 
todial parents’ application for a writ of 
habeas corpus. In this matter, the appel- 
late court maintained the position that our 
courts will enforce a foreign decree con- 
cerning entitlement custody. The court 
further stated that unless it has jurisdic- 
tion pursuant to the custody act, it will 
not review matters concerning a change 
of custody. However, a writ of habeas 
corpus can be used to challenge the cus- 
tody of a parent in a proceeding when the 
child is abandoned,°? or the parent is unfit 
to take care of the child, as in Mattison 
v. State, 107 So.2d 747 (Fla. 2d DCA 
1958), in which the court awarded custody 
of the minor child to a grandparent after 
the evidence showed that the custodial 
parent was addicted to alcohol and was 
unfit to care for her minor child.>4 

Another acceptable application of the 
writ of habeas corpus is challenging the 
wrongful detention of an infant in the care 
of a third party such as the Department 
of Health and Rehabilitative Services in 
dependency proceedings. In the case of In- 
terest of M.S., 455 So.2d 557 (Fla. 4th 
DCA 1984), the court reviewed the propri- 
ety of an order detaining an infant in the 
custody of HRS. The court agreed that 
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habeas corpus was an acceptable vehicle 
to challenge the detention of the parties’ 
child based upon the exigent circum- 
stances of the case. The court denied the 
writ but requested the trial court to con- 
duct an adjudicatory hearing concerning 
the merits of the case. 

The writ is also commonly filed in de- 
tention proceedings. The application of 
the writ of habeas corpus in delinquency 
is basically utilized in situations involving 
procedural and technical defects. The writ 
of habeas corpus can not be utilized to 
attack the merits of one’s detention. Ha- 
beas . orpus is available to juveniles who 
seek to have the court adjudicate whether 
they have been wrongfully detained.*5 

The writ of habeas corpus is also ap- 
plied to contempt proceedings. A party 
may challenge the contempt order on its 
face or as a matter of law. In Sarron v. 
Crawford, 464 So.2d 644 (Fla. 3d DCA 
1985), the appellate court granted a peti- 
tion for writ of habeas corpus when there 
was no evidence in the record, at the time 
of petitioner’s incarceration for civil con- 
tempt, that he had the financial ability to 
comply with the court order. 
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Availability is 
dependent on the 
court’s perception 

of the 
constitutional 
“liberty” interests 
involved 


However, a writ of habeas corpus can- 
not be utilized collaterally to attack or 
correct a specific finding in a civil con- 
tempt order. In Gazil v. Heidtman, 309 
So.2d 574 (Fla. 4th DCA 1975), the trial 
court found that the respondent was fi- 
nancially able to pay in accordance with 
the court order. The contemptor peti- 
tioned the Court for a writ of habeas cor- 
pus which was denied since it failed to set 
forth a prima facie case for issuance of the 
writ. The appellate court held that the 
contemptor was seeking to attack the mer- 
its of the order which should have been 
done through a timely appeal.*® 

The writs of habeas corpus and ne exeat 
are extraordinary remedies utilized by the 
courts in family law cases. Their availabil- 
ity to clients is dependent in large part on 
the court’s perception of the constitutional 
“liberty” interests involved. Ne exeat writs 
require the petitioner to meet a heavier 
burden by offering proof of both the re- 
spondent’s intent to leave the jurisdiction 
and respondent’s motivation in doing 
so (avoiding the lawfully issued support 
order). 

The requesting party also must assume 
a financial risk by posting a bond in order 
to safeguard the respondent’s ability to 
contest a wrongfully issued writ. These 
strictures are imposed on the petitioner 
because of the severity of the writ’s 
remedy: deprivation of liberty by incar- 
ceration. A court will only reluctantly im- 
pinge on a liberty interest in an ex parte 
civil proceeding. In contrast, the writ of 
habeas corpus is issued to restore liberty 
to one who has been unjustly deprived of 
it. In domestic cases, the liberty interest 
of the parent who is deprived of a child’s 


94 THE FLORIDA BAR JOURNAL/DECEMBER 1989 


companionship is safeguarded in this way. 
Therefore, the court places a lesser burden 
on the petitioner than it does in ne exeat 
cases, by requiring only proof of legal en- 
titlement to custody of the child. Only 
when exigent circumstances threaten the 
child’s welfare will the court override the 
parent’s liberty interest in order to safe- 
guard the child.0 
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REAL PROPERTY, PROBATE & TRUST LAW 


Planning for Higher Estate 
and Gift Taxes for Noncitizens 


hen the Tax Reform Act 

of 1986 was signed into law 

by the President, Congress 

pledged no new taxes until 
taxpayers had the opportunity to digest 
the broad sweeping changes brought 
about by TRA 86. The dust from TRA 
86 had not settled when the no new tax 
pledge was broken by the Revenue Act of 
1987 and the Technical and Miscellaneous 
Revenue Act of 1988. Although TAMRA 
did not receive the publicity of TRA 86, 
or even the 87 Act, the revisions made by 
TAMRA, in the foreign arena, have been 
substantial. While the 86 and 87 tax acts 
have increased the“igcome tax burden on 
nonresident aliens conducting business in 
the United States, TAMRA has increased 
the estate and gift tax costs for nonresi- 
dent aliens and resident aliens having U.S. 
situs property. In general, TAMRA has 
completely revised the estate and gift tax 
rules for noncitizens and for married cou- 
ples when one or both spouses are 
noncitizens. 

TAMRA effectively closes a loophole 
which allowed the use of the unlimited 
marital deduction to achieve a tax-free 
transfer of assets by gift or bequest to a 
nonresident alien spouse, or a resident 
alien spouse who later relinquishes resi- 
dency, whose estate would avoid U.S. es- 
tate tax on non-US. situs assets. 

Example: Prior to 1985, Mr. and Mrs. 
Garcia had lived in the United States for 
10 years. Although Mr. Garcia was a U.S. 
citizen, his wife was a U.S. resident who 
had not applied for citizenship. In 1985, 
Mr. Garcia sold his U.S. business, and 
transferred $1,000,000 of the proceeds 
from the sale to his wife free of gift tax 
under the unlimited lifetime marital de- 
duction. Later that year Mr. Garcia died, 
and his remaining estate ($1,000,000 of se- 
curities) was bequeathed to Mrs. Garcia, 
free of estate tax under the unlimited tes- 
tamentary marital deduction. In 1986, 


TAMRA has 
increased the estate 
and gift tax costs 
for nonresident 
aliens and resident 
aliens having U.S. 


situs property 
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based on the advice of counsel, Mrs. Gar- 
cia relinquished her green card and estab- 
lished residency in her native country. 
Upon the death of Mrs. Garcia, her estate 
will pay no U.S. estate tax. 

The changes made by TAMRA reflect 
congress’ historical position that the un- 
limited marital deduction is predicated on 
the expectation that estate tax will ulti- 
mately be paid on the death of the surviv- 
ing spouse. 

However, TAMRA also represents a 
departure from the traditional treatment 
of resident aliens and citizens on an equal 
basis for tax purposes. The most signifi- 
cant change in this respect is that §2056(d) 
of the Internal Revenue Code of 1986, as 
amended, now disallows the unlimited 
martial deduction for property passing to 
a surviving spouse if the surviving spouse 
is not a citizen, even though the surviving 


spouse may have been a longtime resident 
of the United States.'! TAMRA thus treats 
resident (and nonresident) alien surviving 
spouses differently from citizen surviving 
spouses by imposing an estate tax on the 
death of the first spouse. 

Disallowance of the unlimited marital 
deduction when the surviving spouse is a 
noncitizen not only applies to property 
passing within probate, but also to prop- 
erty passing outside of probate, e.g., 
jointly held property or the proceeds of a 
life insurance policy. In the above exam- 
ple, after passage of TAMRA, not only 
would the securities be subject to estate 
tax, so would the fair market value of the 
Garcias’ jointly held home, reduced by 
documented and separate contributions 
made by the surviving spouse.” 

Relief from this harsh result is provided 
for property passing to a noncitizen 
spouse in a “qualified domestic trust” cre- 
ated by the deceased spouse either by will 
or otherwise. If property passes to the 
surviving spouse through a qualified do- 
mestic trust, estate taxes on the estate of 
the deceased spouse are deferred until the 
death of the surviving spouse.* 

In order for a trust to be characterized 
as a qualified domestic trust, it must meet 
four criteria: 
© The trust instrument must require that 
all trustees be U.S. citizens or domestic 
corporations; 

@ The surviving spouse must be entitled 
to all the income (as determined under the 
terms of the governing instrument and ap- 
plicable law) from the property in the 
trust, payable annually or at more fre- 
quent intervals; 

© The trust must meet requirements of 
Treasury Regulations to be prescribed to 
ensure collection of the estate tax imposed 
on the trust. It is expected that the Treas- 
ury Regulations will require that sufficient 
trust assets be subject to U.S. jurisdiction 
so as to ensure collection of the estate tax. 
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In this respect, the Regulations may re- 
quire that a portion of the trust property 
be situated in the United States or that the 
trustee be an institution with substantial 
U.S. assets; 

The decedent’s personal representa- 
tive or executor must make an election to 
have the trust treated as a qualified do- 
mestic trust. This election is made on the 
estate tax return, and once made, is 
irrevocable.5 

If the deceased spouse creates a quali- 
fied domestic trust, property passing to a 
noncitizen spouse outside the trust can 
also qualify for the unlimited marital de- 
duction if the surviving spouse transfers 
the property to the qualified domestic 
trust prior to time required for filing the 
estate tax return.® Thus, if the deceased 
spouse by will or otherwise creates a quali- 
fied domestic trust, the surviving spouse 
may transfer property received by opera- 
tion of law, outside of the will, to the trust 
and avoid current estate taxation on such 
property. 

One should be mindful that property 
passing to a surviving spouse in a qualified 
domestic trust does not avoid estate taxa- 
tion; rather, estate taxation is merely de- 
ferred until the death of the surviving 
spouse. The estate tax eventually paid at 
the death of the surviving spouse is based 
upon the value of the property in the 
qualified domestic trust at the death of the 
surviving spouse.” However, even though 
valuation is at the date of the death of the 
survivor, the estate tax rates which are ap- 
plied are those in effect on the date of 
death of the first spouse.’ Prior to the 
death of the surviving spouse, estate tax 
will be payable to the extent that, and at 
such time as, corpus distributions are 
made from the qualified domestic trust.? 
Moreover, an estate tax upon the entire 
trust corpus will be imposed if and at such 
time as the qualified domestic trust fails 
to meet the requirements set forth in Code 
§2056(A). Thus, even the relief provided 
to estates with noncitizen surviving 
spouses does not quite achieve tax parity 
with estates having citizen surviving 
spouses. 

TAMRA has not only revised the estate 
tax rules for noncitizens, but also the gift 
tax rules. Prior law provided an unlimited 
lifetime marital deduction for both citizen 
and resident donors irrespective of the do- 
nee spouse’s status. After TAMRA, if the 
donee spouse is not a U.S. citizen, no life- 
time marital deduction will be allowed ir- 
respective of the citizenship of the donor 
spouse. This result is somewhat mitigated 
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by the expansion of the annual gift tax 
exclusion for gifts to noncitizen spouses 
from $10,000 to $100,000.'° For example, 
a gift by either a citizen, resident alien, or 
nonresident alien donor spouse to an alien 
spouse (regardless of residency of the do- 
nee) qualifies for the new $100,000 annual 
gift tax exclusion. Note, however, that a 
gift by a nonresident alien spouse to a 
citizen spouse would only qualify for the 
$10,000 annual gift tax exclusion. 

This rule is not only confusing, but irra- 
tional in that gifts to citizen spouses are 
more likely to be subject to eventual U.S. 
estate taxation. Moreover, as a planning 
consideration, it is important to note that 
although lifetime gifts by nonresident ali- 
ens to U.S. citizen spouses neither qualify 
for the lifetime marital deduction nor the 
$100,000 annual gift tax exclusion, a testa- 
mentary disposition by a nonresident alien 
to a citizen spouse will qualify for the un- 
limited marital deduction.!! 

In addition to changing the estate and 
gift tax consequences for noncitizens, 
TAMRA made several changes affecting 
estate and gift taxation for nonresident 
aliens. Estates of nonresident aliens will 
now be subject to the same tax rates that 
apply to estates of citizens and residents. 
Thus, TAMRA has increased the top mar- 
ginal rate for estates of nonresidents from 
30 percent to 55 percent. Unfortunately, 
there has not been a corresponding in- 
crease in the unified credit for estates of 
nonresidents. To this end, TAMRA has 
only increased the unified credit for the 
estates of nonresident aliens from $3,600 
to $13,000, an exclusion of only $60,000 


of the taxable estate. !2 
Although most of the revisions brought 
about by TAMRA cause adverse tax con- 
sequences to nonresident aliens, some revi- 
sions are beneficial. First, as already 
discussed, the annual gift tax exclusion 
has been increased to $100,000 for gifts 
made to noncitizen spouses regardless of 
the status of the donor. Second, an unlim- 
ited marital deduction is now allowed for 
testamentary dispositions made by a non- 
resident alien to a surviving spouse who 
is a citizen of the United States. Under 
prior law, the estate of a nonresident alien 
was not entitled to any marital deduction 
for property passing to a citizen spouse. 


Finally, TAMRA made a technical cor- 
rection to TRA 86 which clarified that 
U.S. bank deposits not used in a trade or 
business will not be subject to estate tax 
on the death of the nonresident alien. '3 


Although the changes made by 
TAMRA represent an increase in the tax 
burden carried by residents who have not 
yet obtained citizenship or who do not 
plan to do so, significant planning oppor- 
tunities are available, such as full use of 
the $100,000 annual gift tax exclusion 
when the donee spouse is not a U.S. citi- 
zen. Consideration should also be given 
to the creation of a will that utilizes, or 
trust that meets the definition of, a “quali- 
fied domestic trust” so as to obtain the 
benefits of the unlimited marital 
deduction. 


The following chart demonstrates the 
estate and gift tax consequences of inter- 
spousal gifts and bequests after TAMRA.O 


Gift and Estate Tax Consequences 3 
Without Qualified Domestic Trust 
Donor/ Donee/ 
(Deceased) (Surviving) Gift Tax Estate Tax 
Spouse Spouse Consequences Consequences 
Citizen Citizen Unlimited lifetime Unlimited testamen- 
Citizen Noncitizen, regard- No lifetime marital; No testamentary 
less of residency $100,000 annual gift marital 
tax exclusion 
Noncitizen, resident Citizen Unlimited lifetime Unlimited testamen- 
marital tary marital 
Noncitizen, resident Noncitizen, regard- No lifetime marital; No testamentary 
less of residency $100,000 annual gift marital 
tax exclusion 
Noncitizen, nonresi- _—_ Citizen No lifetime marital; Unlimited testamen- 
dent $10,000 annual gift tary marital deduc- 
tax exclusion tion 
Noncitizen, nonresi- §_ Noncitizen, regard- No lifetime marital; No testamentary 
dent less of residency $100,000 annual gift marital deduction 
tax exclusion 
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' Prior law allowed the unlimited marital 


deduction to the estate of a resident or citizen 


irrespective of the status of the surviving 
spouse. TAMRA gives the estate of a decedent 
with a noncitizen surviving spouse, a marital 
deduction limited to $60,000.00. Code §2102(c). 
2 Code §2040(a). 

3 See Code §2056A. 

‘The concept of a qualified domestic trust 
appears derived from Code §2056(b)(5) and 
(b)(7) and is thus similar to the Qualified Ter- 
minable Interest Property Trust. 

5 Code §2056A(a). 

Code §2056(d)(2)(B). 

7 Code §2056A(b)(1)(B). 

8 Code §2056A(b)(2)(A)i). 

9 Code §2056A(b)(1)(A). 

Code §2523(i)(2). 

'l Code §2106(a)(3). 

!2 Code §2102(c). 

3 Code §2105(b)(1). 
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.LEVALUATION 


Judging the Judges: The Model 
Judicial Evaluation Plan 


n its May, 1989, meeting the Board 

of Governors of The Florida Bar ap- 

proved a model judicial evaluation 

procedure to supplement the long- 
standing model judicial poll procedure. 
The words evaluation and poll are empha- 
sized to highlight the distinctive differ- 
ences between the two. The poll is an 
instrument to test the general reputation 
of judges and candidates for judgeship. 
Poll results are meant to be publicized to 
assist the voting public in making in- 
formed choices about whom to elect to or 
keep in judicial office. 

The newly-approved judicial evaluation 
procedure has the entirely different pur- 
pose of helping sitting judges become 
aware of how well they perform as judges, 
and gives them some guidance about how 
to improve. Unlike the polls that reflect 
the general opinion of all lawyers, the 
evaluations constitute an aggregation of 
many specific evaluations of a judge’s 
performance, each of which is made by a 
lawyer at the conclusion of a major con- 
troverted case. 

The performance evaluators are the law- 
yers who participated in the matter that 
was just concluded. The plan calls for each 
lawyer’s evaluation to be anonymous and 
for each judge to obtain a periodically- 
updated compilation of evaluations. The 
purpose is to give each judge a “report 
card” of sorts from the lawyers, and a tool 
for discerning whether performance is im- 
proving or worsening as time goes by. 

The board’s approval of the model judi- 
cial evaluation procedure culminates al- 
most a decade of effort by the Judicial 
Evaluation Committee, which was led by 
the late Ronald A. Cyril of Sarasota, 
whose death in late 1988 prevented his see- 
ing it completed. In preparing the model 
procedure, the committee surveyed both 
the Bar and the bench and published the 
findings in the Journal. (““Who’s to 
Judge,” 57 Fla. B.J. 375 (1983); “Who’s 
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to Judge, Part II,” 58 Fla. B.J. 21 (1984). 
One consensus stood out: Both lawyers 
and judges thought that the lawyers who 
appear before judges have the best 
perspective for evaluating judicial per- 
formance. The committee took this as a 
polestar around which to develop a judi- 
cial evaluation plan. 

Coming up with a workable and effec- 
tive evaluation plan was not easy. Among 
the many thorny questions posed by the 
effort were: Which attributes of perform- 
ance should be evaluated? How may the 
evaluating lawyers be protected against re- 
taliation by mean-minded judges? How 
may judges be protected against sandbag- 
ging by mean-minded lawyers? And may 
judges be protected against damaging 
“leaks” of evaluations under circum- 
stances that do not permit explanation or 
refutation during a critical election or re- 
tention season? 
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The committee soon learned that these 
issues cannot be resolved independently of 
each other, and the final product reflects 
numerous internal adjustments and com- 
promises intended to produce a final 
package that, while perhaps not perfect 
on any point, is nevertheless free of any 
major flaws and is workable overall. For 
example, although the committee would 
have preferred to permit lawyers to submit 
individual written critiques of specific per- 
formances, it found that the requirement 
to process large numbers of evaluations, 
the demand for anonymity, and the need 
for administrative economy restricted this 
particular effort to the use of a machine- 
scored objective format. With this conclu- 
sion and the results of the lawyer and 
judge surveys in mind, the committee, af- 
ter many iterations, fixed upon these at- 
tributes of a judge’s performances as the 
ones to be evaluated: attentiveness; timeli- 
ness of decisions; common sense; 
diligence, availability and punctuality; 
neutrality and objectivity regarding legal 
issues; knowledge and application of law; 
courtesy toward litigants, witnesses, and 
lawyers; judicial demeanor; willingness to 
ignore irrelevant considerations such as 
race, sex, religion, politics, identity of law- 
yer or parties. 

(A copy of the model judicial evaluation 
instrument is published as an appendix to 
this article.) 

The evaluation procedure is designed 
both to preserve the lawyer-evaluators’ 
anonymity and also to prevent the sand- 
bagging of judges with a flood of false 
reports. The flow of paper protects ano- 
nymity. Each judge’s judicial assistant 
must supply each appearing lawyer a copy 
of the evaluation form as an attachment 
to final orders in all concluded matters 
that are subject to evaluation. No record 
is made of which form goes to which law- 
yer. Each lawyer completes the form in 
private and mails it to The Florida Bar. 
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The Bar staff enters the information into 
the computer data base, and destroys the 
form. Thus, the entry becomes an undif- 
ferentiated part of the data base. Finally, 
the evaluations for any judge are not 
mathematically compiled or recompiled 
until a statistically significant number of 
separate entries has been made (at least 
30). Only then is the statistical report pro- 
duced and provided to the judge. 

The design of the plan also inhibits 
sandbagging. First, lawyers will be in- 
formed that the purpose of the program 
is to provide a tool for improvement of 
judicial performance by providing the 
judges a continual stream of anonymous 
and private evaluations. The committee 
believes that most lawyers will endorse the 
goal and would have no part in undermin- 
ing it. It would be self-defeating for a dis- 
gruntled lawyer to attempt to orchestrate 
a series of false evaluations. In addition, 
the plan balances winners against losers; 
for each losing lawyer who submits an 
evaluation, there will also be a winner. 
The committee believes that this feature, 
plus the statistical base of the plan, will 
neutralize aberrant evaluations. The plan 


will also prevent any lawyer from submit-. 


ting more than one form at the conclusion 


of a matter by accepting only those report 
forms that have been produced for the 
program by The Florida Bar. 

The possibility of “leaks” has bothered 
many judges. Each local sponsor of a plan 
must initially decide whether distribution 
of the evaluations is to be restricted, or 
whether it is to include public dissemina- 
tion. Although the approved model plan 
states that the sponsoring bar association 
and the judiciary in each area must specify 
in advance how this matter is to be 
treated, most members of the committee 
have always believed that the essential 
purpose of helping judges improve their 
performance can best be served by pri- 
vacy. Originally, the committee believed 
this should be achieved by having the Bar 
submit all reports to the evaluated judges 
through the chief judges, who would serve 
as collegial advisors and mentors to the 
judges in the circuit. After having received 
comments from various judges to this 
point, the committee has agreed to con- 
sider whether the plan should permit the 
option of providing the evaluation reports 
directly to the evaluated judge and no one 
else. Accordingly, the committee will be 
considering proposed amendments to the 
model plan. In the meantime, the commit- 


Judicial Evaluation — 


Lawyer: 


‘bottom of this page, complete the evaluation on the reverse side and- mail this completed 
document to The Florida Bar in the envelope provided. Please do not mark the evaluation 
form prior to the tenth day after the termination of the proceeding you have conducted before 
the judge. We ask that you allow ten days to reflect fully upon this subject matter. 


, President 
County Bar Association Judicial Circuit for 
(or) Judicial Circuit) County, Florida 
Disregard This Form Unless all of the Following Apply: 
(a) You have personally appeared before the judge in this matter, and 
(b) You had an adversary proceeding before the judge prior to the rendition of the enclosed 
order, and. 
(c) The order accompanying this form is a final order ending the case. at the trial level. 
Complete and return the evaluation even if mctions for rehearing or new trial or appeals 
are pending. 


, Chief Judge 


Please Check the Appropriate Boxes: 
1. Indicate at what point in the proceedings the case was terminated: 
___A. After at least one adversary hearing and then settled or resolved by. order of court. 
—_— B. Upon motion for summary judgment. 
 ___€. Upen motion for directed verdict. 
__— D. After a verdict in a jury or nonjury trial. 


2. Outcome of action: ' 3. Nature of case: 


___— A. My client won. —— A. Civil. 
—_— B. My client lost. _—— B. Criminal. 
___ _C. Compromise. —_— C. Juvenile. 
Dz Other. Other: 


You have just completed a proceeding before the judge whose name appears at the top of | 
the evaluation form printed on the reverse of this letter, Please mark the questions on the _ 
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tee is considering a proposal that would 
permit local sponsors to adopt a direct-to- 
the-judge approach as a local variation 
under the existing plan. 

The question remains as to whether 
some citizen could successfully petition a 
court to order either The Florida Bar or 
a judge to release the evaluation informa- 
tion under existing law. Because the evalu- 
ations would be obtained and maintained 
under the auspices of the judicial branch 
of government for the sole purpose of im- 
proving the performance of that branch, 
the committee believes that this informa- 
tion is not subject to the control of the 
legislature by statute. Consequently, the 
committee believes that the final say as to 
the privacy of this information is with the 
Florida Supreme Court. The Florida Bar 
staff has stated to the committee that The 
Florida Bar will vigorously defend the pri- 
vacy of the system unless and until the 


Judge: 


courts decide to the contrary. Although 
the committee believes that the Florida 
Supreme Court would protect the privacy 
of the reports to avoid destroying a valu- 
able tool for improving judicial perform- 
ance, it can make that assertion only as a 
prediction. 

Although the committee acknowledges 
the question of privacy of the plan may 
ultimately become the subject of litigation, 
it strongly recommends that an attempt 
be made to inform the local citizenry, 
newspapers, and broadcast stations of the 
purpose and value of the plan and enlist 
their support for it before it is adopted. 
The local sponsors should take pains to 
explain the different purposes of polls, 
which are intended to be disseminated to 
the public, and evaluations, which are in- 
tended for improvement of judicial per- 
formance. 

Now that the model judicial evaluation 


Evaluation Plan of 


County (or 


Judicial Circuit) 


Judicial Performance Evaluation 


This is an evaluation of the performance of the judge in this particular matter. It is not a 
general evaluation of the judge. You may be asked to evaluate the performance of this jduge 
in other matters. Each evaluation is independent information that goes into the base from 


which statistical measures will be produced. 


Please evaluate the following aspects of the judge’s performance in this particular matter by 


circling one number in by each attribute. 


No 
Opinion 
or Not 
Observed Excellent 

1. Attentiveness. (1) (2) 
2. Timeliness of deci- (1) (2) 

sion 
3. Common sense. ql) (2) 
4. Diligence, avail- (1) (2) 

ability and punc- 

tuality. 
5. Neutrality and ob- (1) (2) 

jectivity regarding 

legal issues. 
6. Knowledge and () (2) 

application of 

law. 
7. Courtesy toward (1) (2) 

litigants, wit- 

nesses and law- 

yers. 
8. Judicial demeanor. _ (1) (2) 
9. Willingness to ig- (1) (2) 


nore irrelevant 
considerations; 
race, sex, religion, 
politics, identity 
of lawyers or par- 


ties. 


Above Below 

Average Average Average Poor 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
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procedure has been approved, the commit- 
tee is desirous of seeing it adopted for use 
in several circuits. Even before the model 
was completed, a prototypical program 
was conducted in Sarasota County with 
good results. The committee will actively 
seek out additional participants, but also 
urges all local bar associations and judici- 
aries to contact the Bar staff or a member 
of the Judicial Evaluation Committee for 
information about developing a local 
plan. Local sponsors must be aware that 
conducting a successful plan will require 
willing participation of the judges, the 
lawyers, the clerk, and courthouse staff, 
and should be preceded by informing the 
public of what is proposed, why, and how 
the plan works. 

Although seeing to the implementation 
of the model evaluation plan has highest 
priority, several other important matters 
remain on the agenda of the Judicial 
Evaluation Committee. Continued over- 
sight of the model judicial poll is a stand- 
ing project. Development of a parallel 
model judicial plan for evaluating appel- 
late judicial performance is another. How 
to do this is proving to be at least as diffi- 
cult as did developing the trial judge 
evaluation plan. Finally, the committee 
has recently been requested by the presi- 
dent of the Bar to develop an entirely dif- 
ferent evaluation plan whose results would 
be released to the public for the purpose 
of assisting the electorate in deciding 
which candidates to elect and which 
judges to retain. The committee has been 
asked to consider a variety of measures, 
none of which would require the direct 
participation or approval of lawyers or 
judges. These could include juror surveys, 
or evaluations, citizen review committees 
and the like. Although this matter has 
been added to its agenda, it is totally inde- 
pendent of both in purpose and operation 
of the model judicial evaluation plan dis- 
cussed in this article. 0 
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Preventing Racial Bias in Civil Jury Se- 
lection — New Remedies for an Old 

Evil, Michael A. Fogarty and Linda 

Julin McNamara ............ N 69 


First Party Bad Faith — A Right of Jurisdiction 


Action Now Legislatively Sanctioned 
in Florida, Eric P. Berezin .... F 53 
Regulation of Legal Services Plans in 
Florida, Linda D. Weeks ... My 29 
Intellectual Property 
Berne-ing Down the House (and Sen- 
ate): The Berne Convention Im- 
plementation Act of 1988, Cathryn A. 
Heise Jy/Ag 62 
Defending the Former Employee 
Against Noncompetition Lawsuits, 
Tama K. Kirby Mr 53 
New Remedies for the Protection of In- 
tellectual Property: The Uniform 
Trade Secrets Act, James W. Beagle 
Ap 55 
Technology Transfer and Licensing, 
Interest on Trust Accounts 
Annual Report, Florida Bar Founda- 
tion, Jane R. Curran Je 65 
International Trade 
United States-Canada Free Trade 
Agreement, William J. Flynn . Mr 49 
Joint Tortfeasors 
Joint Tortfeasor Liability: Inconsisten- 
cies and Inequities of Florida Law, 
Martin Garcia and Elizabeth G. Rice 
Je 70 


eee 


Judges/ Judiciary 


Jurisdiction of a Trial Court Pending 
Appeal: A Less Than Complete Di- 
vestment, William A. Haddad 

Labor & Employment Law 

Defamation in the Workplace — Is Si- 
lence Golden?, Maria D. Korn .... 
Ap 41 
Drug Testing in the Workplace, Wil- 
liam E. Curphey ............ N 47 
Drug-Free Workplaces: The New Re- 
quirements for Federal Grantees and 
Contractors, James A. Kahl ....... 
Jy/Ag 38 
Federal Age Discrimination Litigation, 
Thomas M. Gonzalez and Deborah 
Formal Hearings Under Florida’s Hu- 
man Rights Act, Robert T. Benton, 
Patterson v. McLean Credit Union: The 
Supreme Court Limits the Scope of 
42 U.S.C. §1981 in Employment Dis- 
crimination Cases, Marc M. Mayo . 
Right to Work and the Entertainment 
Industry, Gregory B. Galloway .... 
Je 84 
Supreme Court’s Six EEO Decisions in 

June are Good for Business, John 
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McAdams D 64 
Wage Loss Under the New Florida 
Workers’ Compensation Law: The 
Burden Has Shifted in Favor of Em- 
ployer/Carriers, John R. Gierach .. 
N 43 
Will the Doors of the Courthouse Be 
Open?, David M. Lipman ... Ja 59 
Land/Land Management 
Consistency After Machado, Stephen J. 
Helfman and Carter N. McDowell . 
F 67 
Intervenor’s Rights in Ch. 380 Proceed- 
ings Before the Florida Land and 
Water Adjudicatory Commission, 
William L. Hyde D 89 
Law Firms 
Law Firm Liability Under the Insider 
Trading and Securities Fraud En- 
forcement Act of 1988, Carl D. Ros- 
ton and Ira N. Rosner 
Lawyers/ Legal Profession 
Advertisement v. Solicitation — 
Shapero Ends the Controversy Over 
Targeted Direct-Mailings by Attor- 
neys, Christopher Trapani .... F 31 
All Our Lawyers Are Juris Doctors, 
David W. Bianchi Ja 63 
Applied Sociology and Corporate Legal 
Practice, Harvey A. Moore .. Je 81 
Attorney’s Fees — Draft Your Contract 
Cautiously, James C. Hauser and 
Marguerite H. Davis My 19 
Attorney’s Right to Compensation 
When Prematurely Discharged With- 
out Cause, Thomas D. Sawaya . F 23 
Availability of Attorneys’ Fees Under 
Federal Consumer Statutes, Treena 
A. Kaye, Howard Marks and Martha 
A. Chapman F 49 
Bar’s Image Enhancement Program: 
Professional Reform and Public In- 
formation Access, John F. Harkness, 


eee 


Children’s Rights and Righting 
Wrongs, Stephen N. Zack ..... N 5 


FLAME Funds to be Used to Educate 
Public via Television, John F. Hark- 


Have a Nice Day ............ Mr 41 
Homeless Lawyer Update: 1994, Steven 

Ja 58 
I Do Solemnly Swear, Harry Lee An- 


Judge’s Notes to a New Trial Lawyer, 


Steven Wallace N 73 
Lawyer as Counselor and Healer, 

Stephen N. Zack ......... Jy/Ag 4 
Lawyer at Large ...........00. N 76 
Many a Tale Can Be Told ...... F 72 


On Being an Advocate or a “J.E.R.C.”, 


Stephen N. Zack 
Professionalism and Our Historical Im- 
perative: A Parting Comment, Rut- 
ledge R. Liles 
Professionalism and the Confidentiality 
Debate: Why Do We Fear Openness?, 
Rutledge R. Liles My 4 
Professionalism and the Contingent 
Fee: When is Enough Enough?, Rut- 
ledge R. Liles 
Professionalism: Advertising and Solici- 
tation-In Search of a Better Under- 
standing, Rutledge R. Liles .... F 5 
Representing Older Persons: Ethical 
Challenges, Marshall B. Kapp . Je 25 
Soviet Legal System, Christopher Slo- 
bogin Jy/Ag 31 
Steve Zack: A Profile of the New Bar 
President, Judson H. Orrick 
Jy/Ag 8 
Survey Finds Public Views Lawyers 
More Favorably, John F. Harkness, 
Ja9 
TV Spots Change Public’s Beliefs 
About Lawyers, John F. Harkness, 
What Are You?, John F. Harkness, Jr. 


You Be the Jury 
Legal Education 
Partnership for Professionalism, Jose 
Garcia-Pedrosa 
Legal Literature 


Have a Nice Day 

LawCross 

Lawyer at Large 

Motion Calendar, David Weisman ... 


Stitch in Time, Edward Siegel . Ja 50 
The End of a Perfect Day, Edward 
Siegel 
Legal Services 
Access to Justice: The Origins of the 
Legal Services Plan Concept, John 
My 33 
AIDS Crisis: Florida Lawyers Re- 
spond: Fighting an Epidemic, Igno- 
rance, Prejudice, and Fear, Jeff G. 
My 40 
AIDS Legal Network Established, De- 
borah H. Wagner and Jeff G. Peters 


Regulation of Legal Services Plans in 

Florida, Linda D. Weeks ... My 29 
Legal Writing 

That ‘Dangerous Comma’, Gertrude 


How the Florida Bar Determines its 
Legislative Positions, John F. Hark- 


Legislation: Does The Florida Bar Have 
an Obligation to Speak Out?, Rut- 
ledge R. Liles 

Unconstitutional Legislation: Can the 
Florida Legislature Shelter Acts 
Taken in Reliance on It?, Carlos E. 
Loumiet and Teresita H. Garcia ... 


Lender Liability 
Lender Liability in Residential Real Es- 
tate Financing, John J. Kuzinevich . 


Ja 7, Mr 9, Ap 8, My 28, Je 9, Jy/Ag 

7,07,D7 
Liability 

Appellate Ethics, Raymond T. Elligett, 

Battle Between Industry and CGL Car- 
riers, Richard A. Pettigrew and Sh- 
eryl E. Berkowitz Ap 46 

Caught in the Web — As Hazardous 
Waste Liability Expands, ‘Second 
Parties’ Face Liability in Association 
with Contaminated Realty, J. Bruce 
Ehrenhaft Ap 21 

College Athletic Injuries: Does the 
Buoniconti Case Create a Duty of an 
Athlete Not to Play?, G. Larry Sande- 
fer F 34 

Economic Risk of Loss Under the New 
Partnership Section 752 Regulations, 
Stuart R. Cohen and Carla A. Green 


First Party Bad Faith — A Right of 
Action Now Legislatively Sanctioned 
in Florida, Eric P. Berezin .... F 53 

Florida Limited Liability Company Re- 
visited — An Alternative Form of 
Business Organization, Jose M. Sari- 


Fraud and Abuse Liability in the 
Health Care Business, Gabriel L. Im- 


Good Samaritan — Bad Act?, May L. 
Cain and Joseph R. Pisegna . My 23 
Joint Tortfeasor Liability: Inconsisten- 
cies and Inequities of Florida Law, 
Martin Garcia and Elizabeth G. Rice 


Law Firm Liability Under the Insider 
Trading and Securities Fraud En- 
forcement Act of 1988, Carl D. Ros- 
ton and Ira N. Rosner 

Limiting Liability of a Financial Institu- 
tion Releasing a Decedent’s Funds, 
Steven D. Beres and John K. Harris, 

Unconventional Theories of Lender Li- 
ability in Florida, Edwin L. Ford .. 


Libel and Slander 
Defamation in the Workplace — Is Si- 
lence Golden?, Maria D. Korn .... 


Nominee Liens and Levies — An Ex- 
traordinary (and Dangerous) Remedy 
of the IRS, Roger Osburn . Jy/ Ag 34 
Litigation 
Applied Sociology and Corporate Legal 
Practice, Harvey A. Moore .. Je 81 
Loan Associations 
Financial Institutions Reform, Recov- 
ery, and Enforcement Act of 1989, 
Barry F. Rose 
Loans 
Future Advance Financing in Florida, 
Edwin L. Ford 
Lender Liability in Residential Real Es- 
tate Financing, John J. Kuzinevich . 


Unconventional Theories of Lender Li- 
ability in Florida, Edwin L. Ford .. 


Appellate Ethics, Raymond T. Elligett, 
My 46 

Traps for the Unwary: Statutes of Limi- 
tations and Notice Provisions, Nancy 
Schleifer 

Masters 

Florida General Master System in the 
Family Law Arena: “Godzillas Un- 
leashed”?, Stephen G. De Nigris ... 


Mechanics’ Liens 
Construction Contract Proceeds As 
Trust Funds: Still an Issue?, Terrence 


1988 Amendments to the Mechanics’ 
Lien and Related Statutes, Christo- 
pher J. Weiss and Kevin F. Foley .. 


Effective Use of the Psychotherapist- 
Patient Privilege, James Meyer .... 


Good Samaritan — Bad Act?, May L. 
Cain and Joseph R. Pisegna . My 23 
Obtaining Experimental Drugs for Se- 
verely Ill Clients — The Dilemma 
Caused by AIDS, Robert Craig Wa- 
My 7 

Representing Older Persons: Ethical 
Challenges, Marshall B. Kapp . Je 25 

Medicare and Medicaid 

Fraud and Abuse Liability in the 
Health Care Business, Gabriel L. Im- 


Mental Health 
Effective Use of the Psychotherapist- 
Patient Privilege, James Meyer .... 
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Liens 
Letters 
Malpractice 
Books ...............-- Ja 70, F 65, 
Mr 61, My 43, O 70 
Medical 
2 
1 


Ja 51 
Role of Psychologists in Child Custody 
Litigation, Diane V. Lillesand and 
David J. Lillesand Ja 38 
Minorities 
Discriminatory Use of Peremptory 
Challenges, Richard D. Anderson .. 
Jy/Ag 15 
Florida Minority Business Hiring in 
Light of City of Richmond v. J.A. 
Croson Co., Sam A. Mackie . Je 11 
Patterson v. McLean Credit Union: The 
Supreme Court Limits the Scope of 
42 U.S.C. §1981 in Employment Dis- 
crimination Cases, Marc M. Mayo . 
D 75 


Mortgages 
Future Advance Financing in Florida, 
Edwin L. Ford Mr 27 
Motions 
Federal Court Motion Practice; Civil 
Prose and Procedure, Jeanne T. Tate 
D 31 


Narcotics 
Criminal Convictions — The Immigra- 
tion Consequences, Alfred Zucaro, 
Jr. and Beth L. Mitchell .... My 36 
Drug-Free Workplaces: The New Re- 
quirements for Federal Grantees and 
Contractors, James A. Kahl ....... 
Jy/Ag 38 
Obtaining Experimental Drugs for Se- 
verely Ill Clients — The Dilemma 
Caused by AIDS, Robert Craig Wa- 
ters My 7 
Notice 
Traps for the Unwary: Statutes of Limi- 
tations and Notice Provisions, Nancy 
Schleifer Jy/Ag 27 
Oaths 
I Do Solemnly Swear, Harry Lee An- 
stead N9 


ee eee 


Parent and Child 
Children in Foster Care — A Challenge 
to the Legal Profession, Audrey L. 
Schiebler Ja 35 
Rights of Unmarried Parents, Lyman 
T. Fletcher Jy/Ag 48 
Partnerships 
Economic Risk of Loss Under the New 
Partnership Section 752 Regulations, 
Stuart R, Cohen and Carla A. Green 
My 49 
Florida Limited Liability Company Re- 
visited — An Alternative Form of 
Business Organization, Jose M. Sari- 
ego N 26 
Internal Revenue Service Eases Net 
Worth Requirement for Partnerships, 
Stephen G. Vogelsang Ap 36 


Paternity 
Addendum to Paternity Article, Patri- 
cia J. Riesenburger .......... F 40 


Attorney’s Fees in Paternity Modifica- 
tion Proceedings, Gary Brookmyer . 

Perpetuities 
Simple Solution: Florida Uniform 

Statutory Rule Against Perpetuities, 


Richard S. Franklin ......... N17 

Poetry 
“How I See the YLD”, David W. Bian- 
My 60 
Motion Calendar, David Weisman ... 


Stitch in Time, Edward Siegel . Ja 50 
The End of a Perfect Day, Edward 


What Are You?, John F. Harkness, Jr. 
What is a Lawyer? ............ My 6 
Pollution 


Nonsmokers’ Rights — An Analysis of 
Florida’s Clean Indoor Air Act, 
Karen Van Den Heuvel Fisher . F 17 

Prisons and Prisoners 

Securing Constitutional Rights of Pris- 
oners: A New Mission for the APA?, 
Harry L. Witte Ap 40 

Special Corrections Districts: A Solu- 
tion to State Prison Overcrowding?, 
Charles E. Miner, Jr. and Laurin A. 

Privileged Communications 

Effective Use of the Psychotherapist- 

Patient Privilege, James Meyer .... 
Ja 51 


Process 


S. Baker 
Prosecutors 
Role of the Federal Prosecutor in Initi- 
ating and Declining Prosecution, Pe- 
ter George D 61 
Public Interest 
FLAME Funds to be Used to Educate 
Public via Television, John F. Hark- 


F 63 


ee 


N 75 
Public Relations 


Bar’s Image Enhancement Program: 
Professional Reform and Public In- 
formation Access, John F. Harkness, 

Races 

Preventing Racial Bias in Civil Jury Se- 
lection — New Remedies for an Old 
Evil, Michael A. Fogarty and Linda 
Julin McNamara ............ N 69 

Real Property, Probate & Trust Law 

Corporations and Passive Investment 
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Income from Real Estate: A Defini- 
tional Problem Deserving a Solution, 
Melvin C. Morgenstern ...... Je 87 
Does the Sanctity of Tenancy by the 
Entirety for Nonhomestead Real 
Property Still Exist?, Gary A. H. 
Laursen Ja 67 
Flexible New Approach to DRI Aggre- 
gation, Elizabeth C. Bowman and 
David L. Powell Jy/ Ag 54 
Gallo Exciusion: It Must be Used Be- 
fore its Time, Laura K. Sundberg and 
Edward F. Koren N 51 
Government’s Alternative to the Land- 
owner’s Square Foot Method of 
Valuation, Bruce Richard Conroy .. 
Mr 45 
Independent Real Estate Broker, 
Douglas C. Kaplan .......... O 24 
Lender Liability in Residential Real Es- 
tate Financing, John J. Kuzinevich . 
O 18 
Planning for Higher Estate and Gift 
Taxes for Noncitizens, Ronald M. 
Barron and Marvin A. Bankier .... 
Simple Solution: Florida Uniform 
Statutory Rule Against Perpetuities, 
Richard S. Franklin N 17 
Remedies 
First Party Bad Faith — A Right of 
Action Now Legislatively Sanctioned 
in Florida, Eric P. Berezin .... F 53 
Nominee Liens and Levies — An Ex- 
traordinary (and Dangerous) Remedy 
of the IRS, Roger Osburn . Jy/ Ag 34 
Nursing Home Tort Victims — Rights 
and Remedies, H. Glenn Boggs and 
Retroactive Laws and Decisions 
Unconstitutional Legislation: Can the 
Florida Legislature Shelter Acts 
Taken in Reliance on It?, Carlos E. 
Loumiet and Teresita H. Garcia ... 


eee 


F 57 

Right of Privacy 
Commercial Eavesdropping: A Catch 
22, Kirk W. Munroe ....... Mr 11 


Effective Use of the Psychotierapist- 
Patient Privilege, James Meyer .... 
Ja 51 
Webster v. Florida’s Constitutional 
Right to Privacy, Deborah Marks .. 
O 63 


Seatbelts 
Florida’s Seatbelt Defense Since 
Pasakarnis, James J. Evangelista and 
Thomas Scarritt O 53 

Securities 
Law Firm Liability Under the Insider 
Trading and Securities Fraud En- 
forcement Act of 1988, Carl D. Ros- 


3 
Affidavits of Diligent Search, Elizabeth 
Oath of Admission to The Florida Bar ae 


ton and Ira N. Rosner 

Reach of State Blue Sky Laws — Po- 
tentially Dangerous Trap for the Un- 
wary Practitioner, Michael A. 


Sentencing 
Appealing the New Federal Guidelines 
Sentences, Lisa Berlow-Lehner . D 67 
Double Jeopardy After State v. Smith, 
David W. Henry 
“Homeland” of Confusion: A “Heart- 
land” of Opportunity, Marcia G. 
Shein and Kim Harris 
Uncontroverted Mitigating Evidence in 
Florida Capital Sentencings, Robert 
Craig Waters 
Sociology 
Applied Sociology and Corporate Legal 
Practice, Harvey A. Moore .. Je 81 
Soviet Union 
Soviet Legal System, Christopher Slo- 


Speedy Trial The Unanswered Ques- 
tions, Michael E. Raiden .... Ja 17 
Sports 
College Athletic Injuries: Does the 
Buoniconti Case Create a Duty of an 
Athlete Not to Play?, G. Larry Sande- 


State of Florida 
Refunds to Taxpayers: The ‘Prospective 
Only’ Issue, James M. Ervin, Jr. and 
John T. LaVia, III 
Statute of Limitations 
1988 Amendments to the Mechanics’ 
Lien and Related Statutes, Christo- 
pher J. Weiss and Kevin F. Foley .. 


Traps for the Unwary: Statutes of Limi- 
tations and Notice Provisions, Nancy 
Schleifer 

Stocks 

Employee Stock Ownership Plans — A 
Solution to the Problem of Creating 
a Market for the Closely Held Corpo- 
ration, J. Miles Buchman .... N 65 

Florida’s Control Share Acquisition, 
Joseph K. Singer 

Tax Exemptions 

Refunds to Taxpayers: The ‘Prospective 
Only’ Issue, James M. Ervin, Jr. and 
John T. LaVia, III 

Taxation 

Corporations and Passive Investment 
Income from Real Estate: A Defini- 
tional Problem Deserving a Solution, 
Melvin C. Morgenstern 

Economic Risk of Loss Under the New 
Partnership Section 752 Regulations, 
Stuart R. Cohen and Carla A. Green 


Employee Stock Ownership Plans — A 
Solution to the Problem of Creating 
a Market for the Closely Held Corpo- 
ration, J. Miles Buchman .... N 65 

Equine Endeavors: Hobby vs. Business, 
Deborah M. Paris and Kent D. Sch- 


Florida Limited Liability Company Re- 
visited — An Alternative Form of 
Business Organization, Jose M. Sari- 


Gallo Exclusion: It Must be Used Be- 
fore its Time, Laura K. Sundberg and 
Edward F. Koren 

General Information: Stamp Taxes, 
Fees and Service Charges .... Ja 73 

Internal Revenue Service Eases Net 
Worth Requirement for Partnerships, 
Stephen G. Vogelsang Ap 36 

Nominee Liens and Levies — An Ex- 
traordinary (and Dangerous) Remedy 
of the IRS, Roger Osburn . Jy/ Ag 34 

Planning for Higher Estate and Gift 
Taxes for Noncitizens, Ronald M. 
Barron and Marvin A. Bankier .... 


Purchase Price Allocations on Sale of 
Assets, Louis T. M. Conti .... Ja 48 

Refunds to Taxpayers: The ‘Prospective 
Only’ Issue, James M. Ervin, Jr. and 
John T. LaVia, III 

Section 2036(c): The Insanity Contin- 
ues, James E. Roberts 

Technology 

Admissibility of ‘“‘Day-in-the-Life” 
Films, Robert D. Peltz 

Strategic Alliances: Legal and Business 
Considerations, Robert Ouriel 


Technology Transfer and Licensing, 
David R. Ellis 
Torts 
Joint Tortfeasor Liability: Inconsisten- 
cies and Inequities of Florida Law, 
Martin Garcia and Elizabeth G. Rice 


Nursing Home Tort Victims — Rights 
and Remedies, H. Glenn Boggs and 
Ken Connor 

Use of Economic Expert Testimony in 
Tort Cases, Michael A. Davis . Ap 32 

Will the Doors of the Courthouse Be 
Open?, David M. Lipman ... Ja 59 

Trade Secrets 

New Remedies for the Protection of In- 
tellectual Property: The Uniform 
Trade Secrets Act, James W. Beagle 


Admissibility of “Day-in-the-Life” 
Films, Robert D. Peltz 


Agreements for Attorney’s Fees: Con- 
tingent or Fixed?, Dean Mitchell .. 
Jy/Ag 41 
Applied Sociology and Corporate Legal 
Practice, Harvey A. Moore .. Je 81 
Defending the Former Employee 
Against Noncompetition Lawsuits, 
Tama K. Kirby 
Discriminatory Use of Peremptory 
Challenges, Richard D. Anderson .. 
Jy/Ag 15 
First Party Bad Faith — A Right of 
Action Now Legislatively Sanctioned 
in Florida, Eric P. Berezin .... F 53 
Florida’s Seatbelt Defense Since 
Pasakarnis, James J. Evangelista and 


Joint Tortfeasor Liability: Inconsisten- 
cies and Inequities of Florida Law, 
Martin Garcia and Elizabeth G. Rice 


Judge’s Notes to a New Trial Lawyer, 
Steven Wallace 

Jurisdiction of a Trial Court Pending 
Appeal: A Less Than Complete Di- 
vestment, William A. Haddad 

Jy/Ag 21 

Manifest Necessity — A Trial Judge’s 
Responsibility to Assure Justice, 
David M. Gersten 

Preventing Racial Bias in Civil Jury Se- 
lection — New Remedies for an Old 
Evil, Michael A. Fogarty and Linda 
Julin McNamara 

Trial Lawyer’s Guide to Impeachment 
of a Witness, Lawrence Keefe . Mr 17 

Use of Economic Expert Testimony in 
Tort Cases, Michael A. Davis . Ap 32 

Trusts and Trustees 

Construction Contract Proceeds As 

Trust Funds: Still an Issue?, Terrence 


Gallo Exclusion: It Must be Used Be- 
fore its Time, Laura K. Sundberg and 
Edward F. Koren 

Unmarried Couples 

Rights of Unmarried Parents, Lyman 

T. Fletcher 
Valuation 

Lender Liability in Residential Real Es- 

tate Financing, John J. Kuzinevich . 


Section 2036(c): The Insanity Contin- 
ues, James E. Roberts 
Venue 
Home Venue Privilege of Florida Gov- 
ernmental Entities, Debra A. King . 


Venue in Dissolution of Marriage 
Cases, Deborah Marks 
Wages 
Wage Loss Under the New Florida 


THE FLORIDA BAR JOURNAL/DECEMBER 1989 113 


= 

Thomas Scarritt ............ O 53 ne 

Speedy Trial 4 

APD : 

Trials 


Workers’ Compensation Law: The 
Burden Has Shifted in Favor of Em- 
ployer/Carriers, John R. Gierach .. 


Water and Watercourses 
Intervenor’s Rights in Ch. 380 Proceed- 
ings Before the Florida Land and 
Water Adjudicatory Commission, 
William L. Hyde ........... D 89 
Witness 
Trial Lawyer’s Guide to Impeachment 
of a Witness, Lawrence Keefe . Mr 17 
Women 
Dade County Chapter of FAWL Fo- 
cuses on Miami’s Homeless .. O 72 
Webster v. Florida’s Constitutional 
Right to Privacy, Deborah Marks .. 
O 63 
Will the Doors of the Courthouse Be 
Open?, David M. Lipman ... Ja 59 
Workers’ Compensation 
Wage Loss Under the New Florida 
Workers’ Compensation Law: The 
Burden Has Shifted in Favor of Em- 
ployer/Carriers, John R. Gierach .. 
Will the Doors of the Courthouse Be 
Open?, David M. Lipman ... Ja 59 
Workers’ Compensation Attorney’s 
Fees — 21-Day Rule, Charles M. 
Hill, If] and Edward Almeyda . D 83 
Writs 
Extraordinary Writs: Habeas Corpus & 
Ne Exeat, Wendy Newman Glantz . 
Zack, Stephen 
Steve Zack: A Profile of the New Bar 
President, Judson H. Orrick ...... 
Zoning 
Consistency After Machado, Stephen J. 
Helfman and Carter N. McDowell . 
F 67 


“HAVE 


BEEN GOODE sure HAVE — 
AND HERE's AN AFFIDANIT To THAT 
errecr. " 
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Close 
your eyes. 


Now have 


this 
= are blind. A student. Facing four years of college. 
With about thirty-two textbooks to read. Plus fifty sup- 
plemental texts. How are you going to manage? 

With Recording for the Blind. Since 1951, we’ve 
helped over 60,000 blind, perceptually and physically 
handicapped students get through school. By sending 
them recordings of the books they need to read. Free. 

Recording for the Blind is non-profit, and supported 


by volunteers and contributions from people like you 
who can imagine what it’s like to be blind. 


Your tax-deductible donation will help our students 
meet their educational goals. We'd all be grateful. 


If you want to know 
more about us, write: 
StationE S$ 
Recording for the 
Blind, Inc. eS 
215 East 58th Street \j gp 
New York, NY 10022 
(212) 751-0860 


= 
Recording for the 


| 
4 


Extra copies 
available 


The annual directory issue of 
The Florida Bar Journal 


Every law office needs a few copies of this useful directory. Order one today for your secretary, 
library, and one to use at home. 


Extra copies for Florida Bar members and local, state and county government offices may be 


purchased at the reduced rate of only $12 plus sales tax. If tax exempt, orders should note the 
tax exemption number. 


Fill out and return the form below. Orders accompanied by full payment will be filled promptly; 
others may take longer. 


The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


Please send me copies of the annual directory issue. 
My check for is enclosed. 


Name Attorney Number. 
Street Address. 


City State. Zip 


7 
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: 


AFTER THE 
DECLARATION 
INDEPENDENCE 
OUR FOUNDING 

FATHERS WROTE 
SOMETHING EVEN 
MORE IMPORTANT. 


‘Ten years after the signing of the Declaration of Independence 
our founding fathers created what historians have called the 
greatest single document struck off by the hand and mind of man. 


Our founding fathers created the Constitution of the United 
States. 

For the first time in history, power was granted by the people 
to the government, and not by the government to the people. 

The freedom unleashed by the Constitution allowed 
Americans to develop their talents and abilities to the fullest. And 
attain what is now known the world over as the American Dream. 

As we commemorate the Bicentennial of the Constitution, 
there is no better way for you as an American to reaffirm the 


principles for which our country stands than to learn more about 
the Constitution. 


The words we live by. 


THE CONSTITUTION 
The words we live by 


To learn more about the Constitution write: Constitution, Washington, 
D.C. 20599. The Commission on the Bicentennial of The U.S. Constitution. Gu 


J 
q 
3 


<2... COMPU DATA 
SEARCH INC. 
COLLECTIONS 

© ASSET SEARCH 


© SKIPTRACE REPORT 
CREDIT REPORT 


Motor Vehicle inquiry 
Driver’s License Inquiry 
Driver’s Record Search 
Name Search 

Florida Corporate Status 
Florida Criminal History 
Property Search 

UCC Search 

Aircraft Registration 

Boat Registration 

Tenant Background Check 
Workmans Compensation 
Pre-Employment Background Check 


COMPU * DATA’ SEARCH 


Broward Financial Centre 
500 East Broward Boulevard, Suite 129 
Post Office Box 400 
Fort Lauderdale, Florida 33394 
Broward: 305/766-9900 FAX 766-9907 
Dade: 305/751-9806 
Palm Beach: 407/732-7206 


LAWYER SERVICES PAGES 


Relax while enj 


ing an 
elegant Paso Fi 
2 smoothest riding t horse” 
For further information 
call or write: 


Barn: 904-237-8866 


TECHNICAL 

MEDICAL & DENTAL 

EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 

Mineola, N.Y. 11501 

(516) 747-8400 Out of NYS (800) 822-1515 


Call America’s 


trial 
exhibit 


experts! 


* Computer Graphics & Animation. 
* Architectural & Engineering Models. 
* Magnetic Roadway Models. 
* Forensic Photography & Video. 

* Document and X- largements. 
* Arbitration and Settlement Brochures. 
* Trial Design Consultation. 


We specialize in complex cases: 
Commercial & Construction 


JURIS 


CORPORATION 


(800) 329-0405 
Well, at least the cail Is free! 


255 S. e Ave. * Orlando, FL 32801 
(407) 648-0405 » FAX (407) 423-0745 


MEDICAL-LEGAL 
CONSULTATION 
and 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 
PRODUCT LIABILITY 


FORENSIC MEDICAL ADVISORY SERVICE is a 
Pnysician-Run Organization tor Plaintiff and 
Delense Counsel Our many services include 
record evaluation and expert reports. and the 
Provision of board-certified expert witnesses 
from all fields of medicine. surgery. dentistry 
and pharmacology For additional intormation 
please:contact our D C or Philadelphia office 


FORENSIC MEDICAL 
ADVISORY SERVICE 


Washington. OC Office 
11300 Rockville 4 Rockville. MD 20852 
(301) 984-6180 
e 


Philadelphia Office: 
2050 Butler Pike. Plymouth Meeting. PA 19462 
(215) 825-5559 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Experts on Experts 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


San Francisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Oriea (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston (713) 223-2330 
Dallas {214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 
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8087 Summit Ridge Lane aoe 
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LAWYER SERVICES PAGES 


OUR GUARANTEE 
“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 
four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘NO TRACE 
~ NO CHARGE"’ basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric iliness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


® EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


bosterCard 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
= Mech. Engineering; Unit 
PF Rig & Equipment Co., 
Tulsa, 1949-1982; Responsi- 
ble for all engineering func- 
tions 1957-1975; Formed 
Company for Unit Rig in 
Brazil 1976; General Man- 
ager, Canadian Operations, 
1977; In charge of Unit Rig 
Product Litigation 1977- 
1982. 


ngineering Company 


Tomlinson E 
(407) 392-2702 


Expert Witness 

— MECHANICAL ENGINEER 

32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 
ing: 

© Forklift & Hoists 

@ Material Handling Equipment 

®@ Construction Equipment 

© Trucks of all types 

Heavy Vehicles 

@ Airline Ground Handling Equipment 

@ Electric Vehicles 

® Ditching Machines 

@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmetto Road, Suite 440 
Boca Raton, Florida 33432 


HEALTH CARE — INC. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
** GRATIS consultation by clinical rep IN YOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH - 


Signed written opinions from $225 
** Forensic photography & Art Work by specialists 
* We are NOT simply areferral service. We work 
closely with you to BUILD YOUR CASE 
*k All medical experts are actively practicing in Florida 
** Medical literature searches > Consider the benefits of 
clinical representative assistance and case work-up 
in your office prior to deposition or trial: GRATIS 
Financial plans tailored to yourexact needs 
*k Our case managers invite your calls 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
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WHEN YOU NEED 
; SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
TRICING 
q 
| 


|EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS | 
| EXPERT TESTIMONY RE-TESTING 


Personal Injury *Family °¢Criminal °*Civil 

* Quick and Efficient via FAX * 30 Years Experience 

* Second Opinion of Psychological in Federal, State, and 
Testing Evidence Local Courts 

* Re-Testing upon request * Confidential and Impartial 


1st LIMITED REVIEW FREE 


N 
ORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 

COMPLETE INFORMATION AND A FREE SAMPLE 


Or-write to us at our National Bar Review . 


oe _ FLORIDA NORD BAR REVIEW COURSE 


5600 W. Maple Rd., Suite C-311 
i West Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


LAWYER SERVICES PAGES 


LEGAL VIEWS 


PROFESSIONAL SERVICES 


PRIVATE INVESTIGATIVE 

AGENCY - A-8900145 

® PROCESS SERVICE 

@ LEGAL RESEARCH 

® SUPREME COURT 
CERTIFIED MEDIATOR 

COURT REPORTERS 

© DEPOSITION AND 
CONFERENCE ROOMS 

® VIDEO DEPOSITIONS 

INTERPRETERS 

© TRIAL PREPARATION 

PARA-LEGAL SERVICES 

FAX CENTER 


3350 Commercial Way 
Spring Hill, FL 34606 
904-688-4485 and 904-688-4486 
FAX 904-686-8924 
Florida Watts 
1-800-552-1338 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


Physicians 


for 
Quality 


Flat Fee — $275 

No Contingency Fee 
Free: A physician will 
assist you with selecting 
an expert, as needed. 


Largest Selection of 
Florida Doctors. 


Fast Turnaround 
(Usually less than a week) 
Number One with optional 
library research service — 
let us find journal articles 
pertaining to your case! 


1-800-284-DOCS 
(1-800-284-3627) 


Satisfaction guaranteed or your money back. 
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| Limited Review $95.00 Comprehensive Review $195.00 %* Casc 2eview* | 3 

Tel, Strengthen Your Case—Call: FAX | + 
(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 441-9346 ae 


LAWYER SERVICES PAGES 


@ 


MEDICAL EXPERTS: 


@ FREE CASE EVALUATION. : 

@ MONEY-BACK GUARANTEE of 
qualifiedexpert. 

@ OPTION TO APPROVE of opinion and 
Credentials before engaging expert. 

@ RUSH AFFIDAVITS & verified reports. 

© 3600 Board-certified experts. 13,000 
satisfied attorneys since 1975. 

@ Bar-approved fee options from $45. 


800-225-JDMD 


In Georgia 404-250-9115 


PROFESSIONAL VIDEO PHOTOGRAPHY 
DEPOSITIONS/DOCUMENTARIES/DAY IN THE LIFE 


Exceeding Federal Court Standards 
e Industrial JVC Broadcast Equipment 
e Pelco Digital Time & Date Generator 
e Simultaneous Audio Tape Backup Recording 
»e Individual Color Monitors for the Judge, the Jury 
and Each Legal Counselor « 
»e If the case is important enough to go to court then it is 
important enough to call us « 


PROFESSIONAL VIDEO PHOTOGRAPHY 


FLORIDA (305) 925-1969 PENNSYLVANIA (412) 931-5600 
e 7 am to 10 pm Monday through Saturday (anywhere) 


LEVEL 
F.L.A. SEARCH CO., INC. 


UCC SUITS JUDGMENTS 


STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


It’s here.... 


The 1989 directory 
edition of The Florida 
Bar Journal. 


For a comprehensive 
listing of legal service 
providers consult the 
Lawyers Services Pages 
of your Florida Bar 
Journal directory. 

The advertisers there 
are experienced in help- 
ing lawyers do their 
work better. Give them 
a try first .... and let 


them know you called 
because they advertise 
in the Journal. 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


ADVERTISERS INDEX 
Abacus Data Systems, Inc. 37, 39,41,43 Image Doctor 73 
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City National Bank 91 Juris Corporation 117 
Claims Verification, Inc. 88 Jurisco 714 
Commonwealth Land Title Insurance Co. 60 Law Firm Management, Inc. 118 
Compu Data Search, Inc. 117 Legal Views 119 
Corporation Information Services 3rd Cover Peter M. Macaluso, M.D., P.A. 118 
Cowles Legal Systems, Inc. 97 Mead Data Central, Inc. 40 
CT Corporation System 18 Midstate Legal Supply Co., Inc. 46 
El Batey 117 NORD Bar Review 119 
Empire Corporate Kit Company 3 PC Template 63 
Excelsior-Legal, Inc. 54 Physicians for Quality 119, 120 
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F.L.A. Search Company 120 Sclafani Williams Court Reporters, Inc. 78 
Florida Corporation Supplies 119 Tomlinson Engineering Company 118 
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Forensic Medical Advisory Service 117. Wagner Hohns Inglis, Inc. 50 
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Health Care Auditors, Inc. 
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: 
| | | 
, 
| SEARCHING 
= 1-800-950-9980 
; After tone — dial 111 


But, 
You Said 
‘Unsinkable’ 


Capt. Edward J. Smit 
RMS. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 

most up-to-date information 
in your hands. Fast! That’s 
our business. 
fF Count on CIS for filing, re- 
7 search information and document 
retrieval on state, county and na- 
tional levels. Corporate, UCC work, 
tax liens, judgments, DMV records 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 

Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 

Don’t Let History Repeat Itself! 
Cali CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


\ 
\ 
- 
\ 
\ 


Us motions 


you than ever. 
With a variety of price a 
plans that can make the Technical 
WESTLAW advantage _ AND REFERENCE 
affordable for ANY. ~ TRG ATTORNEYS who care 
size firm. -about your research. . 
ith one of the world’s largest. The WESTLAW advantage is withi 
full-text law libraries to help your reach today. Find ‘out for” 
ALL of your research needs. ee Call_now. 


West Publishing Company + P.O. Box 64526 | 
Bivd. “St. MN 55164- 0526 


N 


